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Comments 

on selected articles of the Radio and Television Corporation of Slovenia Act (ZRTVS-2)

Introduction

These comments, written at the request of the Peace Institute, Ljubljana, focus on provisions of the law which, I understand, have given rise to controversies and demands for a referendum to be held, regarding its entry into force. 

General Assessment

This law is a clear improvement on the Act on Radio Television Slovenia, discussed and adopted in 2005. It is more democratic, more carefully written, and more adapted to European Union standards. Many of the criticisms levelled at it appear to be made for extraneous reasons. 
Still, there appear to be two sets of problems with this law. First, it creates a very complex system of management and oversight of RTV Slovenia, creating many bodies with overlapping areas of competence and capable of blocking one another. At best, this could mean that a long time will be required before any important decision is taken – a situation that a broadcaster on a competitive market, often requiring fast reactions to rapidly changing circumstances, can hardly afford. At worst, it could mean managerial and decision-making paralysis.

And, second, too many openings are left, or created, for outside political or administrative interference into the operation of RTV Slovenia – for undefined reasons, of undefined scope and duration, and with unknown consequences for the organization. External political divisions and conflicts could be imported into the organization in this way, with potentially serious consequences. These openings may or may not be exploited, but the law should not have created them in the first place.
The legal form and status of the Radio and Television Corporation of Slovenia
The legal status defined for RTV Slovenia is a hybrid between that of a public institution and that of a corporation. Such “corporatization” of public service broadcasters is not uncommon and usually serves two aims: to put a distance between them and the civil service (though the present law seems to leave some ties between the one and the other – see below), and to introduce forms of management that would ensure greater cost-effectiveness and rationalize financial management (public service broadcasters are notoriously resistant to internal reform, so it must come from the outside – and even then it is by no means easy to implement). Such a solution also usually gives rise to two sets of concerns:
· That this may lead to the commercialization of the public service broadcaster, given that its performance will also be judged in terms of economic and financial results and governed to some extent by company law;

· And that this may be a first step towards the sale of assets or privatization of the broadcasting organization.

In this case, such concerns, if they are indeed voiced, would appear to be unfounded, if certain conditions are met.

It is not the legal form of the broadcaster that leads to the commercialization of programming policy, but either an emphasis on maximizing profits, or insufficient public funding, forcing the broadcaster to rely to an increasing extent on advertising and other commercial revenue. In the present case, Art. 2 para. (10) requires that RTV Slovenia plough any profits back into funding its activities. Therefore, as long as public funding is sufficient, the profit motive should not dominate programme policy or decisions.

As for any sale of assets or privatization, Art. 2 para. 14 might theoretically create a danger that serious mismanagement or losses, resulting in heavy debt, could lead to bankruptcy or divestment of assets to balance the books. However, this danger is prevented by the provisions of Art. 2, paras. 12-13, which introduce safety precautions designed to prevent such a situation, as long as the government acts in the spirit of this law and refuses (as provided for in Art. 2 para 13)  to approve any alienation or other disposal of property that could threaten the existence of RTV Slovenia as a publicly-owned broadcasting organization 
. Yet, judging by the language of the law, it would have the power to approve such measures.
The status of RTV Slovenia employees
Art. 2, para. (17) states that “The employees of RTV Slovenia are not public employees”. This appears to be resisted in some quarters, but it is certainly to be supported, as logically consistent with separating the public service broadcaster from the civil service and thus safeguarding its institutional autonomy. The Appendix to the Council of Europe Recommendation No. R (96) 10 on the Guarantee of the Independence of Public Service Broadcasting states that: 
The legal framework governing public service broadcasting organisations should clearly stipulate that the staff of these organisations may not take any instructions whatsoever from individuals or bodies outside the organisation employing them without the agreement of the board of management of the organisation, subject to the competences of the supervisory bodies.

As “public employees”, RTV Slovenia staff might be subject to instructions from public authorities. From a formal point of view, this will now be prevented. 

RTV Slovenia obligation to provide programming for minorities from former Yugoslavia (Art. 2, para. 2).

The decision to provide programming via RTV Slovenia for the autochthonous Italian and Hungarian national communities, Roma community, members of national communities of the former Yugoslav republics (Albanians, Bosnians, Montenegrins, Croats, Macedonians and Serbs), members of other national and ethnic communities in the Republic of Slovenia, is fully in line with Art. 9 of the Framework Convention for the Protection of National Minorities, and art. 11 of the European Charter for Regional or Minority Languages (Slovenia has ratified both these Council of Europe conventions). In a declaration submitted with regard to the European Charter, the Republic of Slovenia declared that “the Italian and Hungarian languages are considered as regional or minority languages in the territory of the Republic of Slovenia within the meaning of the European Charter for Regional or Minority Languages”. Seemingly, therefore, this goes beyond Slovenia’s international commitments, though the law does not state that programming for each community will be in its own language. But even if so, the decision is commendable as it may facilitate the attainment of the twin purposes of serving the cultural needs of the various minorities and promoting their integration with the rest of the Slovenian society. It is fully in line with Art. 6, para. 2, littera (h) of the UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions.
Electoral campaigns 
The Law provides for equal allocation of air time to candidates in all elections, except for the case covered in Article 12, para. 4 which states that 
Political parties that prior to the elections to the National Assembly are not represented in the National Assembly or prior to the elections to the European Parliament are not represented in the European Parliament, and independent candidates must have at their disposal a total of two thirds of the total time or space determined by RTV Slovenia for political parties that prior to the elections to the National Assembly are represented in the National Assembly or prior to the elections to the European Parliament are represented in the European Parliament.

This may be seen as an act of discrimination against parties not represented in the bodies to which the elections are being held. 
The allocation of free air time for election broadcasts is based on different principles in different countries, with a proportional allocation of time being applied in a majority of cases. 
The “International Mechanisms for Promoting Freedom of Expression” 
 in a 2009 “Joint Statement on the Media and Elections” say that “All publicly-owned media, including public service broadcasters, should be under the following obligations during an election period (…) To grant all parties and candidates equitable access to the media to communicate their messages directly with the public, either for free or at subsidised rates. Equitable access means fair and non-discriminatory access allocated according to objective criteria for measuring overall levels of support, and includes factors such as timing of access and any fees”. 
The matter is explained in more detail in a Council of Europe handbook on media and elections:

Most western European countries provide proportional access. The division is usually based upon the number of seats in the parliament, with a certain minimum for non-represented parties. In central and eastern Europe and the former Soviet Union, the initial idea was to give each party or candidate the same amount of time. This was logical, since there were no criteria upon which to base a proportional division. In the absence of these criteria, equal free political advertising seemed the fair thing to do. Nowadays, several countries in central and eastern Europe have changed this to proportional access (e.g. Bulgaria, Poland)…  If access is proportional, regulations can use the criteria of pre-vious electoral performance and/or the number of contested seats, while at the same time allocating a certain minimum of free time to new political parties 
.

Thus, RTV Slovenia is to apply a mixed system: equal allocation for all parties and candidates, but proportional in the case of those who are not already represented on the bodies to which elections are being held.

Allocation of air time based on the basis of the level of support would justify the method chosen in the law. 

Because of this, and because of the absence of hard-and-fast rules accepted as international standards, the solution adopted in the law cannot be challenged on grounds of principle, though the actual proportions of time allocated to different categories of candidates can always be a matter of debate.
Management, administration and oversight

This part of the law gives rise to most serious concerns. It creates five tiers of governance and supervision, including (1) the Board of Directors, (2) the Supervisory Board, (3) the Council,    (4) external bodies (the Court of Audit of the Republic of Slovenia); and (5) the Government which according to Art. 46 para. 3 “is authorised to exercise the responsibility of the members of the management and supervisory bodies”. In addition, there are different Programme committees, operating in an advisory capacity.
In general terms, such a profusion of management and oversight bodies can lead to managerial and decision-making paralysis, especially in conditions of political or other conflict and strong divisions within RTV Slovenia, or within the public at large. 

These managerial and oversight bodies are discussed briefly below.
Board of Directors

The rationale for introducing a collective body in addition to the Director General, who so far ran the organization single-handedly, is not clear. The Director General is to chair the Board of Directors and to nominate candidates to be appointed by the Council. This would indicate a position of seniority for the Director General. However, this is not the case, as the members of the Board all have equal status. The Director General is not given any powers or areas of competence of his/her own, the Board is supposed always to operate as a collective body (Art. 26) and take decisions by vote. The Director General may always be outvoted by the other Board members.
In any democracy, but especially in a young one, a collective body of this nature always creates a temptation to appoint its members along party lines, introducing a structural conflict into the Board itself, and into the organization as a whole, as particular Board members seek to control some departments and use them as a power base. In extreme cases, this can lead to a party-political partition of the organization.
The powers of the Board of Directors, as laid down in Art. 26, involve “organizing and heading the work and operations of RTV Slovenia”, but relatively few other tasks of a strictly managerial nature; rather, many bureaucratic duties and paper work, with few powers of decision, but with a responsibility to refer most decisions either to the Supervisory Board or to the Council.

Supervisory Board

Despite its name, the Supervisory Board could be described as the actual Board of Management, with managerial and decision-making powers actually exceeding those of the Board of Directors. 4 of its 7 members can be appointed by the governing coalition (3 by the National Assembly, 1 by the government, with no requirement as regards National Assembly appointees that they be nominated by different parliamentary parties). Clearly, this may be the avenue for direct political control over RTV Slovenia – all the more so, that under Art. 32, para. 5, the Board “shall have the right and duty in cases of established irregularities to propose to the competent authorities to take steps within their competence”. The nature of the “irregularities” that would call for intervention by external “competent authorities”, and the powers of these authorities to take unspecified action vis-à-vis RTV Slovenia, are not defined. This provision may open the door to outside interference with RTV Slovenia which could undermine its independence.
The Council

The Council has the power to appoint and dismiss the Board of Directors and some members of the Supervisory Board, and to adopt the “annual programme-business plan” and “programme schemes”. These are strategic competences, but other than the Council has few real powers, though it is the only real representation of society within RTV Slovenia.
External Bodies

Many countries have introduced the practice of having the books of public service broadcasters audited by national audit authorities. However, the Court of Audit of the Republic of Slovenia has vast and unspecified powers going far beyond that. Namely, it “shall be competent for the oversight over the accuracy and advisability of the operations, revision of the documents about operating and documents about planned operations of RTV Slovenia”. In other words, rather than simply performing a financial audit, the Court can claim the power to assess on the basis of substantive criteria any and every aspect of RTV Slovenia’s past and future activities. The vague language of this provision and the lack of information on what the consequences would be if the Court should decide that the organization’s activities or plans are not “advisable”, or how that could be reconciled with its independence, again suggests that a gateway to political or administrative control of RTV Slovenia has been created here.

The Government

Pursuant to Art. 46, para. 3, the Government is entitled to impose (with recourse to courts of law) liability on members of management and supervisory bodies, in case when they have caused damage to RTV Slovenia. The legal and institutional framework within which this competence can be exercised is not clear. Under Art. 2 para. 4, the Republic of Slovenia is the "founder and owner of RTV Slovenia". This would legitimize such action on the part of the Government, if not for the fact that RTV Slovenia is supposed to be an "independent legal person" and "the founder's rights" are to be exercised within RTV Slovenia by the Council. Therefore, it should be the role of the Council to initiate such proceedings. The law may actually provide for this, because the Government can exercise this competence “in addition to people authorised on the basis of the Act”. 

This, therefore, appears to give the government the right to step in and perform a discretionary prosecutorial function practically at any time, and without regard to what other supervisory bodies of RTV Slovenia may be doing in the same regard. Such a competence may be abused and the law should not leave such possibilities open. 
All in all, there appears to be a clear contradiction between the careful drafting of earlier parts of the law, and the vague and undefined nature of some of the provisions regarding especially the formal legal status 
 and external oversight of RTV Slovenia. This raises doubts as to whether Art. 52 para. 1 (“On the day of entrance into force of this Act, the Public Institute Radio television Slovenia shall be transformed into an independent legal person of public law according to this Act”) fully reflects the situation. 
Salaries and bonuses

Art. 47 is seen as controversial in that it provides for what are regarded as high salaries and generous bonuses for the employees and members of managerial and oversight bodies of RTV Slovenia (the Board of Directors and the Supervisory Board). Art. 47 appears to have built-in mechanisms that would prevent such bonuses from being awarded to individuals or bodies that may not deserve them. 

This appears to be an attempt to find a solution to a problem faced by many public service broadcasters: how to attract and keep the best talent, and the best managers, on a competitive market, where they may be offered much higher pay by commercial broadcasting organizations. RTV Slovenia must be competitive also in this regard: inflexible salary scales and caps, typical of public institutions, may make lead to a brain- and talent-drain, to the advantage of commercial competitors. 
� In order expressly to prevent any possibility of privatization, Article 26 para. 1 of the Polish Broadcasting Act reads: “Public radio and television broadcasting organisations shall operate exclusively in the form of sole-proprietor joint stock company of the State Treasury”. 


� The UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative on Freedom of the Media, the OAS Special Rapporteur on Freedom of Expression and the ACHPR (African Commission on Humań and Peoples’ Rights) Special Rapporteur on Freedom of Expression and Access to Information,


� Yasha Lange, Media and elections. Handbook. Strasbourg: Council of Europe Publishing, 1999.





� An example of a different approach is provided by the Polish Broadcasting Act which precisely defines the legal form of Polish public service media (see footnote 1 above) and is also clear on the legal framework applying to them. In addition to stating that all broadcasters operate under the broadcasting law and, as appropriate, the press law, it says in art. 26 para. 4 with reference to public service broadcasters: “The provisions of the Code of Commercial Companies, except for Articles 313 and 369, shall apply to companies referred to in paragraphs 2 and 3 [i.e. public service broadcasting companies – KJ], with the reservation of Articles 27-30 of th[is] Act”.





PAGE  
7

