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INTRODUCTION

1. On 16 November 2006 the Government of th
Government) received the application filed with
(hereinafter: the Court) on 4 Iuly 2006 by Mr Milan
Article 34 of the Convention for the Protection of H
(hereinafter: the Convention), as amended by Proto
(Official Gazette of the RS — International Agreemen

p Republic of Slovenia (hereinafier: the
the European Court of Human Rights
Makuc and other applicants pursuant to
an Rights an<i Fundamental Freedors
1 No. 11 and Frotocols No. 4, 6, and 7
» 10. 7-41/1994 (RS 33/1994)).

#2177 2.005

2, Ali the applicants, generally, allege the violation of:
i Tight to respect for private and family

- Atticle 3 of the Convention — due to humiliati living conditions of the applicants,

- Article 3 of the Protocal No. 1 — due to the loss of active and passive right to vote,

- Article 2 of the Protocol Ne., 4 - due to the| restrictions imaosed on the applicants’
freedom of movement,

- Article 6 § 1 of the Convention — due to the labk of compliance with the Constitutional
Court's decisions, which consequently led to the hindrance of their right 1o access to
court,

- Article 13 - due to the Jack of an effective ddmestic remedy to invoke the violations
originating in the “erasure” from the permanent residence register,

- Atticle 1 of the Protocol No. | — due to the deprivation of their property

- Article 14 of the Convention, read in conjunption with Article 8 of the Convention,

Article 3 of the Protocol No. 1, Article 2 of the Protocol No. <-and Article 6 § 1 of the -

Convention — due to the discrimination of the{applicants in the peaceful enjoyment of
their rights and freedoms.

3. The above violations supposedly derived (cithef cumulatively i1 some of the violations,
either individually) from the following reasons: the loss of the status of the citizen of the
former federal state (SFRY), the illegal »erasureq from the permanent residence register,
the fact of permancnt residence permits not being issued with a retroactive effect, the
unwillingness of the Republic of Slovenia to regulate the applicants’ status, and the failure
of the Republic of Slovenia 1o adopt appropriate njeasures to regulate the applicants” status
in order o comply with the Constitutional Court’sidecision.

4. Additionally, individual applicants allege the fo|lowing violations:
Milan Makue, Ljubomiv Petrel, Mustafa Kuri¢and Ana Mezga, ‘
- violation of Article 2 of the Convention {protection of life and ;_asycho-physmal
integrity) as, allegedly, their health condition has deterioreted considerably due to
their inability to have free access to basic medical care,

Ljubomir Petres, o
-+ violation of Article 4 of the Convention — dje to his being 2xposed to forced labour
with the tolerance of the authorities,

Milan Makuc and Ljubomir Petres, o .
- violation of Article 8 of the Convention due tp the lack of ensuring proper housing,

/078
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Tripun Ristanovié, Ljubenka Ristanovié, Zoran Minié, Velimir Dabeti¢ and Ana
Mezga, !

- violation of Article 8 of the Convention due t frustration of their family ties,

3, On 10 November 2006 the Court decided, considering the circumstances of the case, to
apply Rule 40 of the Rules of Court on urgent notifidation of the application, and at the same -
time decided to give priority to the case according to the Rule 41 of the Rules of Court.

6. On 31 May 2007 The Court (Third Sectiop) deliberated on the admissibility of
application and issued a partial decision as to the admissibility. In accordance with Rule 54A
§ 1 of the Rules of Court the Court decided to consider the merits and the admissibility of the
application at the same time. The Court has requested the Government to present their
abservations by 17 September 2007, the time-limit which was later extended at the request of
the Government until 29 October 2007. Under Rule 34 § 4 (a) the observations may be
presented in Slovenian language, while the transiption into English or French is to be
submitted to the Court within four weeks after the time-limit for the submission of the .
observations. Within the time-limit the Government jare to express their position regarding a
friendly settlement of the case, and to present any proposals. In jts letter, the Court has
requested the Government to answer seven specifically targeted questions.

7. In view of the applicants being citizens of Bosnia and Herzegovina, Croatia, and Serbia,
the Court has, according to the Article 36 § 1 of the|Convention ancl Rule 44 of the Rules of
Court, invited the Governments of these states to sybmit written comments. On 15 Qctober

. 2007 the Government were informed that the Serbiah Government wished to take part in the
proceedings as a third party. i
t

8. On 17 September 2007 the Government were informed by a letter of 5 September 2007
that the Court has, under Article 36 § 2 of the Conyention and Rule 44 § 2 of the Rules of
Court, granted ieave to intervene as a third party to the following organisations: the Peace
Institute (Mirovni indtitut) and the Legal Information Centre for NGOs (Pravno- informacijski
center nevladnih organizacij) from Ljubljana, Open Society Justice Eaitiative from New York,
and The Equal Rights Trust from London.

9. According to the said, the position of ghe Govemment is presented below;
predominantly, the answers to the questions asked by the Court are given, whereby the
Government reserve themselves the right to submit fiirther explanations.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

10. From the end of the First World War up to 1991 the territory compljising the Republic
of Slovenia was incorporated into a community with the other Slavonie nations of the western
Balkans, initially in the Kingdom of Serbs, Croats and Slovenes, which was later renamed the
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Kingdom of Yugostavia. After World War I1 this fommon state bore the name Yugoslavia
finally the Socialist Federal Republic of Yugoslayia, composed cf six republics, with two
autonomous regions within the Socialist Republic of Serbia.

11. The citizens of the former common stale — the Socialist Federal Republic of

Yugoslavia (hereinafier: SFRY) - had dual citizership: that of 2 republic and that of the

* federation. Federal citizenship of the SFRY was [common 1o all Yugoslav citizens, while
every Yugoslav citizen also held another, republic citizenship.

12. The Democratic Federal Yugoslavia Citizenship Act (Official Gazette of DFY, no.
64/65; Zakon o dravijanstyu Demokratidne Jederalivne Jugosiavije) provided under Article
the all-inclusiveness of Yugoslav citizenship whjch comprised soth federal and republic
citizenship. Every citizen of a republic was simul usly a federal citizen and every federal
citizen was also necessarily a republic citizen. Article 2 of the Yugoslay Citizenship Act
(Official Gazerte of the SFRY, no. 38/64; Zakon Jjugaslavanskem driavijonstvu) provided
that only a Yugoslav citizen may hold republic (citizenship. Thas the primacy of federal
citizenship was established. Article 1 of the People's Republic of Slovenia Citizenship Act
(Official Gazette of the PRS, no. 20/50; Zakon o favijanstvy Ljudske republike Slovenije)
provided, similarly, that citizenship of the People's Republic of Slcvenia may only be held by
persons who are alsa citizens of the Federal Peoplejs Republic of Yugoslavia.

13. After 1974 the situation was reversed: republic citizenship 2ained primacy and federal
citizenship proceeded there from. The changes were introduced by the Constitution of the
Socialist Federal Republic of Yugoslavia (Officipl Gazette of the SFRY, no, 9/84; Ustava
socialisticne federativne republike Jugoslavije) which, in relation ta citizenship, provided that
SFRY citizenship was common to all residents of Yugoslavia, "whereby every citizen qf a
republic was ar the same time citizen of the Socialist Federa] Republic of Yugoslavia (Ax_'twle
294). These changes were also reflected in the| Constitution of the Socialist Republic of
Slovenia (Official Gazette of the SRS, no. 6/74 Ustava socialisticne republike Slovenije),
which provided that every citizen of the Socialist[Republic of Slevenia was simultaneonsly a
citizen of the Socialist Federal Republic of Yugoslavia.

14. The same concept was incorporated into the Socialist Republic of Slovenia Citizensl_lip

Act (Official Gazette of the 8RS, no. 23/76; n o driavijanstvu Socialisticne re;?ubltke

Slavenije) which provided thar every citizen af the Socialist Republic of Slavenia was

- simultaneously a citizen of the Socialist Federal Republic of Yugoslavia (Article 1). Thus

being a citizen of the Socialist Republic of Slovenia subsequently meant enjoying the SFRY
citizenship as well. ' | : ' o

15. The regulation of citizenship was similar ip all the republics, with the basie principle of
acquiring citizenship by blood (jus sanguinis): i principle a ch.ild's ciuz'et_xsh;p magchcd that
of his parents; if the parents were citizens of different republics they jointly decided their
child’s citizenship and the child acquired the citizenship the parents had agreed upon. This
was combined with the principles of place of Hirth within the territory of the republic (sus
loci), of granting citizenship of the SRS to a gitizen of another socialist republic, and the
principle of naturalisation and recognition nder. intcmatxongl' contract. Regarding the
principle of granting citizenship, all post-war republic laws expllc}tly provided that a person
could change his republic citizenship; however, fhis was only pcssible l?y way of application,
and citizenship of another republic was by no means granted eutomatically. On the date of
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admission into the citizenship of another rcpubl#, a person's prior republic citizenship
terminated.

16. As in the area of citizenship, where after 1974 the primacy of republic citizenship
prevailed, the whole system of government within the SFRY shifted from strict centralism 1o
individual republics. Thus the SFRY Constitution defined SFRY as a federal state consisting
 of voluntarily united peaples (Article 1). Individual republics were defined as states based on’

national sovereignty, and on the rule and self- gement of the working class and all
working people (Asticle 3). Tts preamble laid déwn the right of every nation to self-
determination which included the right to secede, angl explicitly provided that sovereign rights

are fulfilled in the republics and, only when so delermined for the common interest by the
constitution, in the SFRY.

17. The shift towards the primacy of the Republif of Slovenia is also reflected in its 1974
Constitution. The duties of the republic (Article 2) set forth include: duties typical of a state:
ensuring and exercising sovereignty, equality and gational freedom; ensnring independence
and territorial integrity; ensuring human rights; enstring conditions for the development and
progress of the Slovenian nation; developing intprnational relationships in the political,
ecanomic, cultura! and other areas within the framework of SFRY foreign policy; performing
all other functions which are important for political,leconomic and cultural activities, defence
and socialist self-managing democratic social deyelopment of the Socialist Republic of
Slovenia (SRS). Moreover, only those rights are fulfilled within the SFRY which, in the
common interest of nations and nationalities and an the basis of an agreement of the republics
and autonomous regions, are so defined by the constjtution of the SFRY (Article 2).

18. In the years 1989 to 1991 numerous amendments 1o the SRS Zonstitution of 1974 were
adopted. They aimed at a peaceful dissolwtion of the federal state ard the establishment of an
independent Slovenian state. With these consti tional changes Slovenia rendered its

emancipatory aspirations and its wish to found iis pwn state fully legitimate in terms of its
legislative system.

19. Amendment X to the SRS Constirution, published in the Oficial Gazette of the SRS,
no. 32/89 on 2 Octaber 1989, replaced § 2 of Article 1 of the SRS Constitution with the text
emphasizing the right of the Slovenian nation t self-determination ("The Republic of
Slovenia is within the composition of the Socialis} Federal Republic of Yugoslavia on the
basis of the permanent, integral and inalienable| right of the Slovenian nation to self-
determination, which also includes the right to sepede.”). This araendment, among others,
‘presented a basis for calling a referendum and for th secession of Slovenia in 1991, '

20. In 1991 the residents of Slovenia seized thg opportunity to establish an independent
state. In contrast 1o some of the other former republics of the SFRY, particularly Croatia and
Bosnia and Herzegovina, the nationality of the| inhabitants. of Slovenia was relatively
homogenous, as roughly 90% of approximately tw million residents had citizenship of the
SRS and, in terms of ethnic origin, and a good 90% ere likewise of Slovenian nationality.

21. On 23 December 1990 the plebiscite on the independence of the Republic of Slovenia
was held. All adult residents of the then SRS withja registered permanent residence in SRS
serritory could vote. The condition for pasticipation was not the citizenship of Slovenia but a
registered permanent residence which consequently made the body of eligible voters
significantly larger than it would have been if citizenship of the SRS had been required. Thus

2441040 DR PRAVORRANILSTVO $2177 P.0OB /075
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both the citizens of the SRS and the citizens of other socialist republics living in Slovenia a
the time could express their will in the plebiscite. [There were 1,499,204 eligible voters of
which a total of 42,274 were warking abroad, in miljtary service or military training exercise,
30 that 1,457,020 voters were taken into account in evaluating the outcome. The plebiscite

3

People (4%) voted against and a total of 1% cast invalid ballots (12,412 voters) or did not cast
a hallot (2,157 voters). The plebiscitaxjy decision Igniﬁcd 3 basis for and commitment to

22, The Official Gazette of the RS no. 1/91-I of 25 June 1991 published a series of what
was termed the independence legislation. This inelu d the Constitutional Act Implementing
the Basic Constitutiona) Charter on the Independehce and Sovereignty of the Republic of
Slovenia (Ustavni zakon 24 izvedbo Temeljne ustavie listine o samostajnosti in neodvisnosti
Republike Slavenije), the Aliens Act (hereinafier: ZTUJ: Zakon o lu'cih), the National Border
Control Act (hereinafter: ZNDM; Zakon o nadzoru driavne meje), the Citizenship of Slovenia
Act (hereinafier: ZDRS; Zakon o driavijanstvu Repyblike Slavenije) and the Passports of the
Citizens of the Republic of Slovenia Act (hereipafler: ZPLD; Zakon o potnih listinah
drzavijanov Republike Slavenije), Adopting the (in articular) above legislation was essential
to implementing norms| operation of the newly astablished state.

23. With the Statement of Good Intentions of 6|{December 1990 (Official Gazerte of the
RS, no, 44/90 - Ljava o dobrik namenil; see yp. 15-16 of partial decision as to the
admissibility) the then Assembly of the Republic of Blovenia guaranteed that all persons with

permanent residence in Slovenia would be enabled 10 acquire Slovenian citizenship if they so
‘wished. : : C - : .- . B

24. In accordance with the commitments made in the Statement of Gaod Intentions of 6
December 1990, Article 13 of the Constiturional A¢t Implementing the Basic Constimtional
Charter on the Independence and Sovereignty of theiRepublic of Slovenia provided that thase
citizens of other republics, who on 23 December {1950, the date of the plebiscite on the
independence and sovereignty of the Republic of |Slovenia, were registered as permanent
residents of the Republic of Slovenia and actually lived there, held equal rights and duties as
the citizens of the Republic of Stovenia until they| acquired citizenship of the Republic of
Slovenia under Article 40 of the Citizenship of the Republic of Slovenia Act or until the
expiry of the time-limit set forth in Article 81 of the Aliens Act, except in cases set forth in
Article 16 of the same act (see p- 16 of partial decisidn as to the admissibility).

25. The text of these provisions itself shows that the Republic of Slovenia was willing to
grant residents then holding citizenship of other republics equality vith those already holding
Slovenian citizenship, if they so desired; the basis|for the passibility of achieving equality
with citizens by blood was their permanent residende in the Repuhlic of Slovenia on the day
of the plebiscite, of which there must also be o cial evidence, namely & registration of
permanent residence. However, for the establishment of a corpus of the citizens - and not Jeast
because of the National Assembly elections of | 92, since under the National Assembly
Elections Act of the same year only citizens of the Republic o Slavenia could vote as
opposed to the previous system where all residenis olding citizenship of any republic could
vote - this possibility of aftaining equality in rights and duties could not last indeﬁn:te}y.
Most of all it depended on the will of the people goncerned: the citizens of other republics
were given the opportunity ta acquire citizenship of the Republic of Slovenia, but t.lus. by no
means meant being automatically granted Sloverian citizenship e.g. by the criterion of
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permanent residence. The latter would have been |a violation of the night of the persons
concerned 1o decide for themselves whether they wished to acquire citizenship of the newly
established state at all. Thus equality in rights and duties guarantecd to the citizens of other
republics was limited both in terms of time and gontent: in terms of content — until the
acquisition of the citizenship of the Republic of Slavenia, which could be applied for under
the favourable conditions of the ZDRS; and for thgse who do not apply for citizenship, i
terms of time — until the time-limit set out in Article 81 of the ZTLI. ’ :
26. As mentioned before, the Statement of Googd Intentions included the provision that
citizens of other republics would be able to acquire icitizenship "if they so whish", while the
time and extent restrictions were made knownJ 1o the residents of Slovenia in the

Constittional Act Implementing the Basic Constitytional Charter an the Independence and
Sovereignty of the Republic of Slovenia. |

27. 1t should be noted that this pivotal time of astablishing a naw state called for quick
decisions. Nevertheless all residents of the Republig of Stovenia wire enabled to settle their

status within the prescribed period — of adequate dyration in the opinion of the Republic of
Slovenia — set by the legislator. At the time of the secession attention was drawn 1o the
possibilities available 1o non-citizens of the Republic of Slovenia under the then effective
legislation, namely through the public media and natices — posters displayed in the premises
of internal affairs (= home affairs) departments of lgcal municipalities. Other, more personal
means of notification were used as well: in some mpnicipalities (Ljubljana, Maribor, Koper)
residents ware invited to settle their status even in person, in some cases by phone, but mostly
through second-class mail sent 1o the registered pepmanent residence address, and in some
‘cases by personal service in accordarice with the provisions of the General Administrative
Procedure Act. The publication in the Official Gazette was therefor: not the only notification
made, although even this would have sufficed, as the regulations concerned were published in

a manner prescribed by law and were therefore assumed to have been made known to the
interested parties; or at any rate made accessible. |

28, In the peried immediately following the fomLtion of the Republic of Slovenia it was
therefore quite reasonable to expect that all perspns concerned would show appropriate
interest in settling their status either by applying|for citizenship or by regularising their
residence - by acquisition of a permit for either anent or temporary residence, since they
became aliens if they had failed to file an applicption for citizenship of the Republic of
Slovenia in fime. With the establishment of a new sphject of international public law, which,
in accordance with the principles of the said law defined citizenship of the newly founded
state (Article 39 of the ZDRS) their. former citizepship of the SFRY. federation no longer
existed in the temmitory of the Republic of Slovenia. |

29. The acquisition of Slovenian citizenship was gulated by the ZDRS, which was based
on the principle of preventing statelessness, In spitejof the formation of the corpus of citizens
of the Republic of Slovenia, the ZDRS did not anyone stateless, since a person who had
failed 10 file the application for Slovenian citizenghip still remained citizen of his or her
origina} republic. The transitional provisions of the ZDRS enabled the acquisition of
Slovenian citizenship by naturalisation under exceptionally favouratle conditions.

of Slovenia and the Socialist Federative Republic o Yugoslavia urder the regulations valid
thus far was considered to be a citizen of the Republic of Slovenia. Considering the

a
!

30. Article 39 of the ZDRS provided that aayone}who had held citizenship of the Republic
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Ster a person would become a citizen of
$ such as 3 passpory, identity card and

epublic of Slavenia.

renship of the Fepublic of Slovenia was

frer republies of the SFRY (precisely
pther republics living in Slovenia at the
jous citizenship, since the release from
enship of the Republic of Slovenia.

34. After the six-month deadline under Atticle 4
acquisition of citizenship by naturalisation became
ZDRS - general conditions for acquiring citizenship,

0 passed, less favourable conditions for

effective, as set out in Article 10 of the .

in sccordance with Article 40 of the ZDRS,
Following that date the registration of permane
of all citizens of other republics of the former

not applied for Slovenian citizenship
ame subject 1o the ZTUJ provisions.
residence in the Republic of Slovenia
FRY was terminated if they had not




European Court of Human Rights Received 11/26/2007 G1:56PM 7 * Pg 12/75
2607.NOV. 26 14:04 00 386 2441040 DR PRAVOBRANILSTVO $2177 B.012 /075

acquired a residence permit, since the hasis for rdgistration was either citizenship or an
alien’s permanent residence permit in the state, and for the registration of temporary
residence, temporary residence permit in the state

36, In the transitional provision of Article 81 of the ZTUJ provided that until & decision in
the administrative procedure for granting Slovenian citizenship became final, the provisions
of this act did not apply to SFRY citizens who were citizens of arother republic and who,
within six months of the entry into force of the Slovenian Citizenship Act, did not apply for
Slovenian citizenship under Article 40 of the ZDRS. (Citizens of the SFRY who were citizens
of another republic and who did not apply for citizeyship of the Republic of Slovenia within
the set period or whose application was rejected, bapame subject to the provision of the act
two months after the lapse of the period within whicf\ they coutd apaly for citizenship of the
Republic of Slovenia or upon the issue of a final decision.

37. This was owing to the need for the ZTUJ jo settle the status of citizens of other
republics who had not applied for Slovenian citizenship, As they were living in a newly
founded state and were not its citizens by blood and Had not applied {or citizenship of the new
state, it was entirely logical that they were aliens with citizenship ¢f their “original” former
republic. Naturally aliens are subject to the provisions of the 2TUJ, which moreover had also
prescribed a transitional two-month period before these persons, ie. cirizens of other
republics, would start being treated as aliens.

38. At this point aftention should be drawn to
~ former SFRY republics under Article 81 of the ZTU and “real” aliens under Article 82 § 3 of
the ZTUJ: permanent residence permits issued under| the Movement and Residence of Aliens
Act (Official Gazette of the SFRY, no. 56/80, as amended; Zakon o gibanju in prebivarju
tujcev), continued to be valid for all aliens who were permanent residents in the territory of
the Republic of Slovenia on the entry into force of the ZTUJ. As 1« the aliens referved to in
Article 82 § 3, these were aliens who were not citizgns of other former SFRY republics and
who had, on the basis of previously valid legislatioh, regularised their permanent residence
previously: as foreign citizens they had acquired a permanent residence permit prior 1o 23
June 1991, whereas the citizens of other SFRY republics never did, since up to 25 June 1991
they were not considered aliens and had registered jeir permanent residence in the same way
as the citizens of the SRS, merely on the basis of their SFRY citizenship. This is the reason -
why the situation of the two groups of aliens bears ng comparison.

difference hetween aliens from the

39. Those persons who did not acquire f.‘itizenShiP of the Republic of Slovenia or did not
apply for it, were therefore obliged to acquire a temporary or perminent residence permit, if
they wished to continue living in the Republic of Stovenia. Acccrding 1o the data of the
Ministry of the Interior of the Republic of Slovenii (hereinafier: the MNZ) the number of

persons with non-regulated residence on 26 February 1992 was 18,303, That is the number of

persans transferred from the register of permanent residents to the register of aliens with non-
regulated status.

40. From 1983 on the registrarion and deregistration of permanent and temporary residence
and the keeping of registers of the population in {ovenian ferritory was regulated by the
Inhabitants’ Residence Evidence and Population Registry Act (Official Gazette of the SRS,
no. 6/83, as amended, hereinafter: ZENO; Zakon o gvidenci nastanitve obéanoy in o regisiru
prebivaistva). This was a regulation which was notladopted in the newly formed state, s0 it
cannot be said thar the residents of Slovenia were not familiar with it. In addition two

10
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executive regulations issued on itg basis were inf place: the Rules o the data for the
registration and deregistration of permanent residence and the registration of change of
add‘ress and the carresponding form, and the Rules on the keeping and management of the
Yegisier of permanent residents, both published in the Official Gaze e of the SRS, no. 18/84.
Bot‘h regulations were effective until I3 June 1992 after which e Rules on the form for
registering and deregistering permanent residence, ¢n the form of the personal card and the
household card and on the manner of keeping ar managing the register of permanent
residents entered into force (Official Gazette of the RS, no. 27/92),

41. Pursuant to the ZENO and implementing
internal affairs departments of Jocal municipaliti
corrections of data and the dates of changes, includ

ulations the competent awthorities (the
) had to enter daily all changes and
g citizenship lcvss._Article % of the Rules

municipality) had ta daily update and revise the
these Rules foflowing varioys events, including the )
and the SFRY, and the change in citizenship of a sa
keep the permanent resident card-index and inst
keeping the record of 3 certain inhabitant in the pernanent resident rard-index should ceased,
his card should be remaved from the card-index of permanent residents and filed in one of the
special card-indexes. Special card indexes were kepifor (among othzrs) inhabitants who were
released from current citizenship of the socialist republic and the SFRY. After Slovenia’s

d-indexes under Articles 5,6, and 7 of
ss of citizenship of the socialist republic
ialist republic. Article 6 sets forth how to
ts that in the event that the reasons far

ent residents hy requiring the entry of
information on citizenship. On the basis of the ZE NO amendments two Rules wers issved,
one of which regulated the keeping of the register df temporary residents and the manner of
keeping guest books (Official Gazette, no. 18/9 ), whereas the Rules on the form for
Tegisiering and devegistering permanent residencs, the form for the personal card and
household card (Officia) Gazette of the RS, no. 27/9 s Pravilnik o obrazey za prijavo oziroma
adjavo stalnega prebivaliséa, o obrazey osebneRa kartona in kartong gospodingstev),
regulated the method of keeping the register of germanent residents and relevant forms.
Article 5 of the latter rules provided that the registet of permanent residents contains data on
citizens of the Republic of Slovenia who are regjstered as permanent residents within a
municipality. This necessitated the establishment of 4 register of Slavenian citizens (corpus of
citizens) separate from aliens, Pursuant to the i L

citizens of the Republic of Slovenia was therefore esfablished within the register of permanent

, . The registration and deregis;xation.of. '
permanent residence, however, did not preset a specific adminismrative ‘act (j.e.

administrative decision), By entering data into thé official register the guthorities did not
decide on any rights, so an official decision on niering a change into the register was
unnecessary. An inhabitant who felt that any dara in the official register were incorrect had
the right to request correction of the error through special application. However, in the case of
} i ns) we cannot speak of an error but the
TUl.

42. Bearing in mind all of the above we must stress that the registration and deregistration
of residence (temporary or permanent) is the obliga!inn of each indvidual, who must regi'stgr
his place of residence or temporary stay with the|competent authority (failing to do so is
punishable). In the ZENO a permanent residencef was defined 4s a settlement where an

| !

|
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inhab§tam ‘settles Witl.l the intent to live there permapently, and the vegistration of residence,
deregistration or registration of changed home addfess were obligatory for all inhabitants,
and, under the amending act of the ZENO, for {ll Slovenian witizens. The obligatory

registration or deregistration of foreigners was regulgted until 1591 by the federal Movement
and Residence of Aliens Act (Official Gazette of the SFRY, no. 36/80, 53/85, 30/98 and
26/90). This act provided that all foreigners aged jahove 16 were obliged 10 register and
deregister. .An alien was obliged to register his permanent residence fo the compsient
authority (internal affairs departments of local mupicipality) withn 8 days of ‘seftling in
addition to the cumulatively mer requirements of pogsessing a permznent residence permit in
the SFRY and actual permanent residence. Temporaty residence, on “he other hand, had 10 be
registered within two days of the aliens entry intoithe SFRY if he was granted temporary
residence. After 1991 the registration and deregistration obligation of forsigners was defined
in Articles 57 and 58 of the ZTUI, requiring alieps to register and deregister permanent
residence within 8 days, and register or deregister temporary residence within 3 days of
settling, having previously acquired a permanent or tgmporary residence permit.

43. Since after 26 February 1992 there was no longer any basis for these persons to be
entered in the register of permanent residents, as they had no permanpent residence permit, the
MNZ ordered the internal affairs departments of the jmunicipalities v> transfer them, after the
expiry of the time-limit under Article 81 § 2 of the ZTUJ, from the register of permanent
residents 10 a special register of aliens with non-regujated status. This fact of wansfer was not
an “erasure”; it simply meant adjusting the registey in accordance with the fact that these
persons had acquired neither citizenship nor a permanent residence parmit in compliance with
the ZTUJ. By heing transferred to a special regjster the persons concerned were not
denied the right to continue living in their currentplace of residence. '

44. After 26 February 1992 these persons could regulate their residence under the general
provisions of the ZTUJI on the acquisition of the right to residence, namely under the
provision of Article 16 (p. 19 of the partial decisionjas to the admissibility), under which the
condition for sequiring a permanent residence permif was at least three years of uninterrupted
residence in the Republic of Slovenia on the basis ofla temporary res idence permit in addition
to meeting the conditions in Arficle 13 § 2 of the same act (p. 18 of the partial decision as to
the admissibility). The amendment to the ZTUJ, phblished in 1997, extended the required
residence in the territory of the Republic of Slovenia fin Article 16 10 cight years.

45. Due to the large number of persens who had pot regulated their status by 26 February
1992, the Governmen in its session 18 passed & decision of 3 September 1992 (evidence BI),
on the basis of which three years of residence in the territory of the Republic of Slovenia
could be counted in favour of these persons in dealing with their applications for 4 permanent
residence permit, even if they had been residents hefore the date of entry into force of the
ZTUI: a person thus had to be registered as a permapent resident of the Republic of Slovenia
and must have also actually lived there for at least three years, evan if this was before the
ZTUJ entered into force.

46. In this way a large number of “latecomerg” were enabled to acquire a permanent
residence permit, specifically in (source: Constitutidnal Court decision no. U-1-284/94) 1992
— 1,468 persons, 1993 - 763 persons, 1994 - 361 ons, 1995 ~ 312 persons, 1996.- 640
persons and 1997 — 1,259 persons, which means that a total of 4,393 permansnt residence
permits were issued.
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47. In relation 10 the legislation_bearing upon tFe situation of citizens of other SFRY

! Ju draw aftention to the Employment of
Aliens Act (Official Gazene of the RS, no. 3392} Zakon o zaposiovanju tyjcev), which

entered into force on 18 July 1992, The transitional provision of Article 23 enabled the
citizens of other former SFRY republics 1o acquire a one-year personal work permit, if on the
.effgcnv’e date of entry into force of the act they wers in formal employment for an indefinite
- period in Slovenia with less than 10 years of servieg in the Republic of Slovenia, or if they
- Were in fixed-period employment, or were in employment relationship for a fixed or indefinite

period ‘employmeny relationship in Slovenia and d at least 10 years of service in the
Republic of Slovenia wepe enabled to acquire a personal work permit for an indefinite period.

Both groups could acquire a personal work permit oxP the condition they applied for it within
90 days of the act entering into force.

48. In the procedure following the initiative for th review of constitutionality, instituted in
1994, the Constitutional Court in its decision no. U-1-284/94 held ths provision of Article 81
of the ZTUJ to be unconstitutional as it did not [set out the conditions for acquiring a
permanent residence permit by persons under Articl 81 § 2 after the: expiry of the rime-limit
within which they could have applied for citizenship/of the Republic of Slovenia, if they had
not done so, or afier the date when decisions refuging the citizenship of the Republic of

us of persons concerned after the expiry
of the time-limit under Article 81 § 2 of the ZTUJ, thys constituting a legal void,

45. To execute the stated decision of the Constitutional Court, the Act Regulating the Legal
Status of Citizens of Other Successar States to the Former SFRY in Slovenia (Official Gazette
of the RS, no. 61/99; hereinatter: ZUSDDD; referfied 1o as wthe Legal Status Act« in the
partial decision as to the admissibility; Zakon o ur. fanfu statusa ariavijanov drugih driay
nasfednic nekdanje SFRJ v Republiki Sloveniji) passed. The ZUSDDD simplified the
requirements for acquiring a permanent residence permit, since unlike the provision of Article
13 of the ZTUJ regarding the intention of residencel it no longer contained such a provision
but set out three conditions: registered permanent residence in the Republic of Slovenia on 23
December 1990, actual residence in the Republic of §lovenia from that date on and lodging an
application within thres months of the entry inta forcg of the ZUSDED, or actual residence in
the Republic of Slovenia on 25 Time 1991, actual cpntinuous residence in its territory from
that date on and lodging an application within thre months of the entry into force of the
ZUSDDD. Agticle 3 laid down three negative conditions regarding non-convietion for
criminal offences and minor criminal offences.

50. In this way the legislator followed the instrijetions of the Constitutional Court as to
resotving the legal vacuum, i.e. special regulation| for those residents of the Republic of
Slovenia from other SFRY republics, who had pot applied for 4 residence permit in
accordance with the ZTUJ, by no longer prescribing the requirement of justifying the
residence in terms of schooling, employment, practiding a profession, marriage eic. laid down
in Article 13 of the ZTUIJ.

13
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51. An initiative for the review of constitutionality and legality was then also launched
against the ZUSDDD, and the Constimational Court's judgment of 18 May 2000 (decision
published in the Official Gazette of the RS, no. 54/2000) annulled the first, second and third
indents of Article 3 of the ZUSDDD owing to what was in the opirion of the Constitutional
Court the incarrectly prescribed legal requirements. Consequently the ZUSDDD was changed

with an amending act, published in the Official Gagette of the RS no. 64/2001, which has
been effective since 18 August 2001, '

52, Under the ZUSDDD 13,355 applications for permanent residence permit were lodged
hy 30 June 2007, out of which 12,236 applications were granted and the same number of
permanent residence permits issued to citizens of uthTr successor star2s of the former SFRY.

53, In 2002 the Act Amending the Citizenship of the Republic of Slovenia Act (Official
Gazette of the RS no. 96/2002, ZDRS-C) was passad, in which the transitional provision of
Aricle 18 once again enabled the acquisition of citizenship of the Republic of Slovenia under
less restrictive conditions for all aliens who were ent resiclents of the Republic of
Slovenia on 23 December 1990 and have since then lived unintermiptedly in Slovemia, The
deadline for applications on the basis of Article 19 ofithe Act Amending the Citizenship of the
Republic of Slovenia Act expired on 29 November 2003, by whick. time 2,959 applications
had been lodged, and by 3¢ June 2007 citizenship ofithe Republic of Slovenia was granted to
1,747 foreigners on the basis of the stated pravision.

54, In 1994 the MNZ infroduced computerised keeping of registers, including the register
of permanent residents. That year also saw a campaign in whica all persons with non-
regulated starus were notified by second-class mai?i:lt to the residance address available 1o
the MNZ. The campaign was carried out by administration units and shows the inierest of the
state in regularising the status of persons trahsferred from the register of permanent residents
into the register of aliens with non-regulated status.

55. The Constitutional Court assessed the constinjtionality of the ZSUDDD once again. In
its decision no. U-I-246702 of 3 April 2003 it ruled, that certain previsions of the ZSUDDD
were inconsistent with the Constingtion of the Republic of Slovenia because they did not
recognize permanent residence for citizens of other former SFRY renublics after 26 February
1992, when their registration of permanent residenc terminated; because it did not regulate
the acquisition of a permanent residence permit by citizens of other successor states af the
former SFRY, for whom the measure of deportation! (prisilna odstranitev) had been ordered;
and because it failed to set criteria-for establishing the undefined legal term of actual
residence. The time-limit for lodging an application| for a permanert residence permit in the
Republic of Slovenia under the ZUSDDD is therefore open again in compliance with the
stated Constirutiona! Court decision. This means tha} persons to whom the ZUSDDD applies
can still apply for a permanent residence permit undey the provisions of the ZUSDPDD.

56. The MNZ has prepared a Draft Constitutionpl Law amending the Constitutional Act
Implementing the Basic Constitutional Charter on the Independence and Sovereignty of the
Republic of Slovenia, which rectifies the inconsistency between the ZUSDDD and the
Slovenian Constitution.

57, The proposed law amends Article 13 of the Constitational Act Implementing the B_asic
Constitutional Charter on the Independence and Soyereignty of the Republic of Slovenia of

14
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1991 (which stipulates that citizens of other SFRY publics, who on 23 December 1990 were
permanently registered jn Slovenia and actually liveq there, are equal in their rights and duties

10 citizens of the Repnblic of Slovenia (except regardiing the urchase of real estate) wnti the
became subject to the 2TUJ provisions), P ehep estate) Y

58. The draft law dCﬁn'es the conditions under w ich citizens of other successor states of
- the former SFRY are entitled to acquire a pe nt residence permit.in the Republic of

Slovenia with retroactive validity, and the start date of jts validity. Tt also sets out the

conditions under which the Permanent residence permits of citizers of other former SFRY

Suecessor states, wha have already acquired 3 permanent residence pemit in Slovenia, will be
valid retroactively and from which date. ar

39. The draft law further defines the circumstancLs under which the requirement of actyal
residence in the Repuhlic of Slavenia for acquiring a permanent residence permit is met, by
enumerating a list of justified absences from the Repyblic of Slovenia, which do not breach
the condition of actya uninterrupted residence. The specification of actual uninterrupted
residence is based on the definition of this term, cording to which actyal uninterrupted
residence in the Republic of Slovenia means that Slovenia is the cinire of the person’s life
interests, which is assessed on the basis of his persoqal, family, business, social and other ties
which show that there are acmua) and long-lasting tigs between the person concemed and the

60. The law moreover regulates the granting of 4 permanent residence perrit in Slovenia
to those citizens of other former SFRY Successor stajes who were deporied from the state and
stipulates the cases in which deportation does not affbct the granting of a permanent residence
permit or does not breach the condition of actual residence in the Republic of Slovenia. The
absence of a citizen of another Successor state of the former SFRY from the Republic of
Slovenia due 10 deportation or unjustifiable denial| of enmy is thus considered as justified
absence and does not breach the condition of actual yninterrupted residence in Slovenia.

61. The approach adopted by the Republic of Slovenia in addressing this complex and
sensitive issue, which was also new for Europe at lagge, was extremely positively assessed on
the part of world organisations concerned with suchlissues. On 1 December 1993 the experts
of the Committee on Nationality of the Council f Europe confirmed at its international
seminar in Ljubljana that the way Slovenia dealt this issue was in full accordance with
all standards relating to the regulation of citizenshig in successor states. The same view was
expressed in 1995 in Geneva when the UN Humgn Rights Cammittee discussed the first
Slovenian report on observing human rights and accepted it without comment and in New
York when the Sixth Commitee of the UN Generpl Assembly verified and confirmed the
compliance of Slovenian legislation with intematio standards. Tt should be emphasized that
the Republic of Slovenia has always supplemented the relevani legislation through the
cooperation of all branches of government by follawing European legal examples. These
include the provisions of the European Convention on Nationality, ane of the most advanced
instruments in this field, The Council of Europe adopted this convenion in 1997, as late as six
years after the introduction of Slavenian legislation in this field. Slox{enia' had already
incorporated into its legislation the principles embraced by the C‘onvc:ntxop in Cha_pter 6,
which regulates citizenship in the case of succession. Slovenjan legislation consistently

| 5
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observes one of the vital principles of that chapter -

) - the principle of each individual’s free
will and choice.

1. THE ACTIVITIES OF INDIVIDUAL

PLICANTS REGARDING THE
REGULATION OF THEIR STATUS .

A. Milan Makuc

62. Milan Makuc was bom on 11 February 194
citizen. He had his permanent residence registered in|Slovenia from 23 November 1981 to 26
February 1992, when he was fransferred from the) permanent residence repister into the
register of aliens. On 1 March 2006 he applied for|a permanent residence permit in the

17 in Rada (Croatia) and is a Croatian

Republic of Slovenia under the ZUSDDD; the pe nt residence permit was issued on 12
July 2006 and served on him on 28 July 2006 He has neve: applied for Slovenian
citizenship. On 20 September 2007 the Koper Unit qf the Pension and Invalidity Institute of
Slovenia issued a decision classifying him into the category I of invalidity with a right to
invalidity pension as of 3 September 2007 onwards| the decision is not yet final (evidence
B2). Had the applicant instituted the proceedings eprlier, his applization with the Institute
would have been considered at an earlier time.

B. Ljubomir Petres

63. Ljubomir Petre§ was born on 13 September 1940 in Laktasi (Rosnia and Herzegovina)
and is a citizen of Bosnia and Herzegovina. He his permanent residence registered in
Siovenia from 4 March 1964 1o 26 February 1992, when he was iransferred from the
permanent residence register into the register of alieny. On 24 Decemoer 2003 he applied for a
permanent residence permit in the Republic of Slovenia under the ZUSDDD, the permanent
residence permit was issued on 29 December 2006 and served on him on 22 January 2007.
On 6 May 1993 he applied for Slovenian citizenship pnder Article 10t of the ZDRS; however,
on 10 October 2000 the Ministry of the Interior issped the decision no. 0301-11/23 -XVII-
3728.200 terminating the proceedings due to the applicant’s inactivity in the proceedings
(evidence B3). ' : :

C. Mustafa Kurié¢

64, Mustafa Kurié was born on 8 April 1935

in Sipovo (Serbia) and is of wnknown

citizenship. He had his permanent vesidence registe
February 1992, when he was transferred from
register of aliens. Mr Kuri¢ has never applied for
Slovenia. On 21 June 2007 he applied for Sloveni
ZDRS as g stateless person; the application has noty

red in Slovenia from 23 July 1970 to 26
permanent residence register into the
residence permit in the Republic of
citizenship under Article 12 § 8 of the

t been considerad.
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D. Jovan Jovanovié

63. Jovan Jovanovié was barn on 30 August 1958

is a citizen of Bosnia and Herzegovina, He had his pe

from 1 October 1976 to 26 February 1992, when
~ residence register into the register of aliens. On 19
residence permit under the ZTUJ ; however, after his
22 September 2006, the Ljubljana Administrative

decision of 3 October 2006 (evidence B4). He appl

under the ZUSDDD op 31 March 2004, and as a
issued to him on 21 November 2006 and served

2006 he applied for Slovenian citizenship under Artj
213-264/2006/16 (1341

application (evidence B5

E. Velimir Daberi¢

evidences that he
in Slovenia from

administrative dispute proceedings
(to2ba zaradi molka orgara), since no additional dec
of the operative part of the Const]
On 20 May 20085, his action was rejected by the

- Court of the Republic of Slovenia no. U 37/2004-11
applied for Slovenian citizenship under Article 19
(1341-33) of 14 November 2005 the
(evidence B7).

F. Ana Mezgs

67. Ana Mezga was born on 4 June 1965 in Cak
She had her permanent residence registered in Slo
1992, when she was transferred from the permane
aliens. She applied for a Permanent residence
December 1999; however, due to her inactivity i
Interior terminated the
December 2004 (evidence B8), On 14 April 2004
decision due 10 the non-response of the authority, si
her under point no. 8 of the operative part of the
246/02-28 of 3 April 2003. Her application of 29 A
Article 19 of the ZDRS was dismissed on 13 June 3
Interior no. 213-346.206 (1341-3 3) (evidence BY).
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in Lopari (Bosris and Herzegovina) and
Fmanent residerce registered in Slovenia
e was transferred from the permanent
Tune 2006 he applied for a permanent
written withdrawal of the application on

E'

11} of 1 December 2006 th

Ministty of|

ed for a permanent residence permit
sult & permanent residence permit was

Init terminated the proceedings with a

him on 8 January 2007. On 27 June
e 10 of the ZDRS; by the decisicn no.
Ministry of the Interior dismissed his

the authority
sion Was issued to him under point no. §

tutional Court decision no. U-1-245/02-28 of 3 Apr:il 2003.

ova Gori

proceedings by issuing the &

vac (Croatia) and is a Croatian citizen,
nia from 28 Tuly 1980 to 26 February
1 residence register into the register of -
permit under the ZUSDDD on 13
the proceedings, the Ministry of the

cision no. 1812/07-XVII-219.461 of 6
she wrged the issuing of an additional

e no additional decision was issued 1o
Constitutional Court decision na. U-J-
ril 2004 for Slovenian citizenship under
06 by a decision of the Ministry of the
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G. Ljubenka Ristanovié

68, Ljubenka Ristanovi¢ was bom on 19 Nov#mber 1968 in Zavidoviéi (Bosnia and

Herzegovina) and is a citizen of Bosnia and Herzegovina. She had her permanent residence
registered in Slovenia from 6 August 1986 to 30 November 1991. As the competent
.authognes were informed of her maving from the prea of the municipality without having
deregistered her permanent residence, her personal gard was transferred from the permanent
residence register into special evidence in the register, the so called “emigrated without
having deregistered” evidence. She has never applied for a permarnent residence permit in
the Republic of Slovenia, nor has she applied for Slgvenian citizenship

H. Tripun Ristanovié

and Herzegovina. He had his permanent residence iregistered in Slovenia from 20 August
1986 10 26 Febrnary 1992, when he was transferred from the permianent residence register
into the register of aliens. He has never applied fox a permanent residence permit in the
Republic of Slavenia, nor has he applied for Slovenian citizenship.

69. Tripun Ristanovié was bom on 20 August 1918 in Ljubljana end is a citizen of Bosnia

1. Ali Berisha

70. Ali Berisha was born on 23 May 1969 in theitown of Peé (Szrbia) and is a citizen of
* Serhia. He had his permanent residence registered jn Slovenia from 6 Qctober 1987 to 26
February 1992, when he was transferred from the permanent residence register into the
register of aliens. He submitted an application for 4 permanent residence permit pursuant to
the ZUSDDD on 28 July 2005. On 28 April 2006 % brought an act.on at the Administrative
Court of the Republic of Slavenia due to the non-rgsponse of the authority in the matier of
{ssuing a permanent residence permit pursuant to thq ZUSDDD to himself, his wife and four
children, but the administrative court has not vet degided on the action. The said person did
not submit an application for citizenship of the Repuplic of Slovenia. On 1 February 2007 Al
Berisha and his family were handed over to the Federal Republic of Germany pursuant to
Council Regulation (EC) establishing the criteria| and mechanisms for determining the
Member State responsible for examining an asylum application lodged in one of the Member
States by a third-couniry national, no. 343/2003 off 18 February 2003 (OI L no. 50 of 25
February 2003, hereinafter: the Dublin regulation) On 19 Iuly 2206 the Ministry of the
" ‘Interior received a positive response from Germany regarding aceptance of the Berisha
family pursuant to point (2) of Article 16 § 1 of the Dublin regulation, meaning that (Germany
is the responsible and competent state for examining the asylum applications of the
aforementioned family. On the basis of the positive tesponse, on 30 Qctober 2006 a (Dublin)
decision was issued wherehy Slovenia is not competdn to examine the asylum applications of
the Berisha family and the said persons would be hapded over 1o Germany as the responsible
state. The correctness and lawfulness of this decisiop was confirmed by the judgment of the
Supreme Court of 28 December 2006. Since the Supreme Court's decision rendered the
(Duhlin) decision of 30 October 2006 enforceable, pon prior notification of the competent
German anthorities, on | February 2007 the Ministry of the Interior carried out the handover
of the Berisha family to Germany as the state fompetent for examining their asylum
applications, since Germany had prior to this officially assumed its responsibility for
examining these applicarions. ;
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J. Zoran Minié

71. Zaran Mini¢ was bom on 4 April 1972 in Podujevo (Serbia) and is a Serbian citizen.
He had his permanent residence registered in Slovenia from 1 August 1984 10 26 February
1992, When he was transferred from the pennan}residence reg.ster into the register of

ndition regarding the centre of his life

=818, Or ministrative dispute proceedings at the
Administrative Court of the Republic of Slovenia. On 15 Seprember 2003 Mr Minié applied

for Slovenian citizenship under Article 19 of the ZD : the court has not yer decided on the
action,

K. lifan Sadik Ademi

72. llfan Sadik Ademi was born on 28 July 1952 in Skopje (Macedonia) and is of unknown
citizenship. He had his permaneny residence registersd in Slovenia from 24 April 1981 10 26
February 1992, when he was transferred from thy permanent residence register into the
register of aliens. He applied for a permanent residence permit under the ZUSDDD
permit on 16 February 2005. Since he did not prove to be a citizen of one of the successor
states of the former SFRY, his application was reje¢ted on 26 May 2003 by the decision no.
1812-04-233-0110/05 of the Ministry of the Interior [(evidence Bil). On 23 November 1992
he applied for Slovenian citizenship under Aricle| 10 of the ZDRS; the application was
dismissed on 9 September 2005 by the decision no. 1341110-XVII-351.087.

73. With regard 1o the aforementioned personal circumstances of the individual applicants
regarding the issuing of acts in administrative procepdings (permanent residence permit) the
Government propose that the Court should call upon the applicants — for whom the
Government assert that permanent residence permits fwere issued to them — 1o prove this fact,
since permanent residence permit is not issued in a form of a written decision. With regard to
certain applicants, the Government dispose of no eyidence that they applied for permanent
residence permit, so it proposes that the Court cal upon such applicants to submit other
possible evidence, inasmuch as they insist that they applied for permanent residence permit.
In this connection the Gavernment reserve themselve{s the right to respond. '

THE LAW
[. RELEVANT DOMESTIC LAW

74. Citizenship in Yugoslavia was regulated by (federal and individual republic laws on
citizenship. In view of Article 39 of the ZDRS (Citizenship of Slovenia Act), in order 1o
determine citizenship it was necessary 1o adhere to the regulations in force prior 1o 25 June
1991, since this provision stipulated that anyone who under the regulations valid thus far
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had citizenship of the Republic of Slovenia and t
was considered to be a citizen of the Republic

he Socialist Federal Republic of Yugoslavia
bf Slovenia. Individual articles of the laws

regulating this issue after World War II are set out below.

75. The preamble 1o the Constitution of the
(Official Gazette of the SFRY no. 9/94) concept
and the individual republics within it:

Socialist Federal Republic of Yugoslavia
palised the relarions between the federation

"Pr'oceeding from the right of every nation to self-determination, which also includes the right to secede, the
nations of Yugoslavia have, on the basis of the freely expressed will in the common struggle of all the

nations and nationalities in the national liberation w

and socialist revolution, in accordance with their

historical aspirations, aware that the further strengthening of brotherhinad and unity is in the common
interest, together with the nationalities with which they live, united into a federal republic of free and equal

nations and hationalities and have created 5 socialist

sral community of working peaple — the Socialist

Federal Republic of Yugoslavia — in which in the Intefest of each nation and each nationality in particular

and of all together they shall fulfil and ensure:

The working people and nations and nationalities shalll fulfi] their soversign rights in the socialist republics
and in the socialist autonomous regions in accordange with their constitutional rights and — where this
Constitution so provides in the common interest — in thg Socialist Federal Republic of Yugoslavia.

76. The other articles of relevance to this mafter are as follows:

Article 1

The Socialist Federal Republic of Yugoslavia is & fede
nations and their socialist repuhlics and socialist auto

ive state as 2 stats community of valuntarily united
mous regions of Kosova and Vojvodina within the

Socialist Republic of Serbia, which is founded on theJauthority and self-management of the working class
i
b

and all working people, and is a socialist self-mana
citizens and equal nations and nationalities.

Arti

The Socialist Federal Republic of Yugoslavia is a st

ng democratic community of working people and

e 3

founded on the sc vereignty of the nation and on the

authority and self-management of the warking class an all working people, and is a socialist self-managing

democratic community of working people and citizens
Artic

Citizens of Yugoslavia hold uniform citizenship of the
Each citizen of 4 republic is at the same time a citizen

¢ of equal nations and nationalities.

e 249

Socialist Federal Republic of Yugoslavia.
of the Socialist Federal Republic of Yugoslavia. The

citizen of ane republic has in the territory of another republic rights and duties that are equal ta the citizens

of that other republic.

77. The Citizenship of Democratic Federal Y
no. 64/45) provided:

hgoslavia Act (Dfficial Gazette of the DFY

*Articie |

#2177 P.022 /075
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Yugoslay eitizenship is uniform and comprises federal ani republic citizenship. Each republic citizen is at
the same time a federal citizen, and each federal citizen is glso of necessity a republic citizen.™

718. The ngoslav Citizenship Act (Official Gizetvc of the SFRY no. 38/64), which
retained the primacy of federa) citizenship, provided:

“Article2

Oniy Yugafolav citizens can have citizenship of a republic. Loss of Yugoslav citizenship also denotes lass of
republic citizenship.”

79. Amendment X to the Constitution of the $ocialist Republic of Slovenia (Official
Gazente of the SRS no. 32/89) provided: '

“The Republic of Slovenia s within the composition of the! Socialist Federal Republic of Yygoslavia on the
g

basis_ of the permanent, integral and inalienable right of theiSlovenian nation 1o self-determination, which
also includes the right 1o secede.”

80. The Cirtizenship of the People’s Republic of Slovenia Act (Osficial Gazette of the PRS
no. 20/50) provided:

“Article ]

Only those who are at the same time citizens of the Federal People’s Republic of Yugesiavia may he
citizens of the People’s Republic of Slavenia.”

81. The Citizenship of the Socialist Republic of Slovenia Act (Official Gazette of the RS
no. 23/76), which established the primacy of republig citizenship, pravided:

“Article 1

Each citizen of the Socialist Republic of Slovenia is aj the same time a vitizen of the Socialist Federal
-Republic of Yugoslavi@” . S

82. The Statement of Good Intentions of 6 December 1990 (Official Gazette no. 44/90-T)
provides as follows: ’ : ;

»The Slovenian state shall guarantee to the lalian Hungarian ethniz minorities in the sovereign
Republic of Slovenia 8l rights as provided in the Constinuion, the legislation, as well as by the
international acts, which are concluded and recognized by SFRY. Tt shall also guarantee to all members of
other nations and nationalities the right to 8 multi-faceted evelopment of the ir cultire and language, and 10
all permanent residents of Slovenia the right o obtain Slovenian citizenship I they wish so.”

83. The Constitutional Act Implementing thg Basic Constitutional Charter on the
Independence and Sovereignty of the Republic of §lovenia (Official Gazette no. 1/91 of 25
June 1991) provided as follaws:
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»Article 13

Cirizens of the ather republics [of the former SFRY] whojon 23 December 1990, the day the plebiscite on
the independence of the Republic of Slovenia was held} were registered as permanent residents in the
Republic of Slovenia and in fact live here shall until they acquire citizenship of Slovenia under article 40 of
the Citizenship of the Republic of Slovenia Act or until thg expiry of the time-limit set forth in article 81 of
the Aliens Act, have equal rights and duties as the citizens pf the Republic of Slavenia.«

4. The relevant provisions of the Citizenship of the Republic ¢f Slovenia Act (Official
Gazette no. 1/91 of 25 June 1991) provide as follows:

L~

»Article 3

Persons, who have acquired citizenship of the Republic oF Slovenia and the Socialist Federal Republic of
Yugoslavia under valid legisiation, shall be considered citizens of Siovenia under the prasent Act.

Article 4

il

Citizens of another republic [of the farmer SFRY] who oni23 December 1990, the day the plebiscite on the
independence of the Republic of Slovenia was held, were Jegistered as permaient residents in the Republic
of Slovenia and in fact live here shall acquire citizenship of the Republic of Slovenia if thay ladge, within
six months after the presant Act enters inta force, an appTication with the internal affairs autharity of the
municipality where they live, ' ' '

A child up 1o the age of |8 shall acquire citizenship of the Republic of Slavenia under the conditions of
Articie 14 of the present Act.«

H

85. The most relevant provisions for the prcsent case of the Aliens Act (Official Gazette
no. 1/91 of 25 June 1991) provide as follows:

vArticle §

—-

Unsil the decision issued in the administrative proceedings concerning the request for citizenship hacomes
final, the provisions of this Act shall not apply ta citizensiof the SFRY who are citizens of other republics
and who apply for Slovenian citizenship in accordanca with section 40 of the Citizenship of the Republic of
Slovenia Act within six months afier it enters into force.

As regards citizens of the SFRY who are citizens of athey republics bus either do not apply for sitizenship
of the Republic of Slovenja within the time-limit set jous in the previnis paragraph or are refused
citizenship, the provisions of this Act shafl apply two months afer the expiry of the time-limit within which
they could have applied for citizenship or after the decisjon made in respect of their application became
final.
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Passports iuqed to refugees, passports issued to foreigners and identity cards for foreigners issued in
accordance with the Movement and Residence of Foreignprs Act (Official Gazere of the SFRY no. 44/80,
53/85, 30/89 in 26/90) shall remain valid within the period|of two years afier eniry into force of this Act,

Passports issued to refuigees, passpons issued to foreigners and identity cards for foreigners may be issued
on form‘s valid until the enmry into force of this Act, withina year after the entiy into foroe of this Act.

Parma_nent residence permits igsued in accordance with {he Movement and Residence of Foreigners Act
(Official Gazewte of the SFRY no. 44/80, 53/85, 30/86 in 26/90) shall remain valid if the foreign holder of -

such a permit had permanent residence in the territory of fhe Republic of Slovania on the day of entry int
force of this Aet, «

86. The provisions of the Directive 2004/38/EC! of the European Parliament and of the
Council of 2? Apri) 2004 on the right of citizens of the Union and their family members 10
move and reside freely within the territory of the Member States amending Regulation (EEC)
No. 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/FEC, 73/148/EEC,
75/34/EEC, 73/35/EEC, 90/364/EEC, 90/365/EEC anLd 93/96/EEC relevant for the acquisition
of the residence permit (card) for the family members of a Unian citizen, who are nar

nationals of a member state, and for the registration) of residence of 8 Union citizen in 5 host
member state provide as follows:

»Article 9
Administative formalities for family members who are not nationals of 3 Member State

1. Member States shalf jssue a residence card to family qiembers of 2 Unior, citizan who are not nationals
of a Member State, where the planned period of residence is for more than three manths, :

2. The deadline for submitting the residence card application may not be less than theee months fram the

date of arrival,
Article )
{ssue of residence cards

1. The right of residence of family members of 2 Unionj citizen who are nat nationals of a Member State
shall be evidenced by the issuing of 3 dacument called "Residence card of a family member of a3 Union
citizen” na laer than six months from the dare on whi h they submit the applicatfon. A certificate of
application for the residence card shall be issued immediatply. - :

2. For the residepce card to ba issued, Member S
documents:

(a) & valid passport;
(b) a document attesting to the existence of 8 family relajionship or of  registered partnership;

(c) the registration certificate or, in the absence of a regismation system, a1y other proof of residence in
the hast Member State of the Union citizen whom they arejaccompanying or jaining;

(d) in cases falling under points (c) and (d) of Article 22), documentary evidence that the conditions laid
down therein are met;

{e} in cases falling under Article 3(2Xa), a document issugd by the relevent authority in the country of
origin or country from which they are agriving centifyipg that they are dependants or members pf the
household of the Unien eitizep, or proof of the existence of serious health grounds which strictly require the
personal care of the family member by the Union eftizen:

s shall requiré ;ures.entarion of the following
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(f) in cases falling under Article 3(2Xb), proof of the e

« istence of a durable relationship with the Union
citizen,

|

Article §
Lden:e card

Validity of the res|

1. The residence card providad for by Article 10(1) sha” be valid for five vears from the date of issue o'r"

for the envisaged period of residence of the Union cisizen, §f this period is les¢ than five years.

2. The validity of the residence card shall nat be affected by temporary ahsences not exceeding six-month
a year, or hy absences of a longer duration for compulsoty military service or by one absence of a
maximum of twelve cansecutive months for important r}uous such as pregnancy and childbirth, serious
iliness, study or vacational training, or a posting in anathen Member State or a third country.,

Article 116
General tule for Union citizens gnd their family members

}. Union citizens who have resided legally for a continuous period of five years in the host Member State

shall have the right of permanent residence there. This right shall not be subject to the conditions provided
for in Chapter 111,

2. Paragraph | shall apply also 1o family members whp are not nationals of 2 Member State and have
legally resided with the Union citizen in the host Member Btate for 4 cortinuous period of five years.

3. Continuity of residence shall not be affected by tempdrary absences nat exceeding a tatal of six months

-4 year, or by asbsences of 3 longer duration for compujsory military service, or by one absence of a

maximum of twelve consecutive months for important rgasons such as pregnancy and childbirth, serious
ilnass, stady or vocational training, ar 2 posting in another Member State or # third country.

4. Once acquired, the right of permanent residence shall be lost only through absence from the host
Member Stare for a periad exceeding two conseoutive yeass.

87. In order to facilitate as much as possible to
citizens of the other republics of the former SFRY who had not witain the legally prescribed
time applied for Slovenian citizenship and who hialso not acqu.red residence permits in
accordance with the ZTUI, the Decision of the Government of the Republic of Slovenia na.
260/01/91-2/5-8 of 3 September 1992 provided:

acquire permanent residence permit the

“... in.examining applications for permanent residence germis for aliens referred to in Article 16 of the
‘Aliens Act (Official Gazette of the RS no. 1-9/81) the Mibistry of the Intcrior should take into account thet
the condition for permanent residence in the territory of the Republic of Slovenia has been met when the
alien has had permanent residence registered for at lsast tiroe years and was actually living here befare the
provisions of the Aliens Act staried to apply 1o him.”

28. The Act Supplementing the Citizenship of
Gazette of the RS no. 30/91) supplemented Article
2 and 3:

the Republic of Slovenia Act (Official
of the existing act with new paragraphs

%3, rrespective of the fulfilled conditions referred 3o
citizenship of the Republic of Slavenia shall be reject
criminal act referred to in chapters 15 or 16 of the Penal
0. 44776, 34/84, 74/87, 57/89, 3/90 and 38/90), aimed
which in accordance with the provision of Article 4 § |

in the preceding paragraph, an application for
if the person aftor 26 June 1991 commined a
ade of the SFRY (Official Gazette of the SFRY
inst the Republic of Slovenia or ather values
f the Constitational Act Implementing the Basic

24
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Canstitutional Charter on the Independence and Savereignty of the Republiz of Slovenia are protected. by

the penal legislation of the Republic of Slovesia, irrespecive of where such a

proceedings have been

ct was committed. If criminal

instigated against such criminal act, fhe proceedings for acquisition of citizenship

shall be stayed until the criminal proceedings have been cqmpleted by a final judgment.

3. lrrespective of the fulfilled condirions referred 10 in theifirst paragraph of this article. an application may

a1§o be rejected for a person for whom grounds referred
this Act have been established.” -

in point 8 of the first paragraph of Article 10 of

89. The relevant provisions of the previously valig Movement anc’ Residence of Aliens Acy
(Official Gazette of the SFRY no. 56/80, as amend d), on the basis of which aliens, that is,

any person who was not a citizen of the SFRY (

icle 1§ 2 of the act), could acquire

lemporary residence permit or what was called s permit for permanent settlement in the

SFRY, read as follows:

“I. Temporary rj(idence
Article 31

An alien entering the Socialist Federa Republic of Yugoslgvia with a foreign passport may, for the validiry

of the visa, stay temporar| Iy in the Socialist federal Republic o

Yugoslavia for a maximum of three months, and

if ravelling through the Sacialist Federa) Republic of Yugoslalia, for a maximum of seven days, counted from

the day the alien crossed the srage horder.

Upon their request, aliens referred to in the first paragn#ph of this article may he epproved temporary

residence of longer than three months or more than seven days.

In any application for zi'temhorary residence permit, the

alien must set ow the reasons for which he is

requesting a temporary residence permit, Where the competens autherity so requirss, the alien must attach to the

application evidence of justification of the reasons for which h
that he has funds 1o cover his stay or that his stay in the Sociati
in some ather way.

is requesting tempiorary residence, and evidence
Federal Republic of Yugoslavia will be covered

Applications for temporary residence permit must be submiﬁed prior to the expiry of the deadline referred ta

in the first paragraph of this article.

Article 32

Aliens entering the Socialist Federal Republic of Yugn:faviu for education or specialisation or for the

purpose of scienti_t‘lc.msearch. employment ar the performanc

three days of their enlry into the Socialist Federal Republic
permit.

froe]

Article 33

of same ather professional activity, must within
of Yugoslavig apply for 3 temporary Tesidence

Temporary residence is approved for aliens by the competeku authority in the republic or autonomous region

in which the alien has temporary residence.

Temporary residence permits are jssued with a validity of up to one year, or until the expiry of the foreign

passport, if that pericd is less than ane year.

Where there are justified grounds, an alien’s temporary resi
referved 1o in the second paragraph of this article.

?ence may be extended, each time with validity as
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2. Permnanent settlement
Anicle 38

Aliens may settle permanently in the Socialist Federal Rep

blic of Yugoslavia if they acquire permission to
do sa from the competent authority. | :

Permission referred to in the first paragraph of this article shali be terminated it'the alisn does not settle in the
Socialist Federal Republic of Yugoslavia within one year of the Eiay the permissior was served on him,

Aricle 40

Permanent setilement in the Socialist Federal Republic of Yugpslavia is approved by the federal administrative
autharity with competenee for interior.”

90. The act further laid down the conditicns undL.t which aliens could acquire temporary
residence permits or permanent settlement permits in the territory of the Socialist Federal
Republic of Yugoslavia, cases where such permits &ould not be issued to aliens, and cases

where permits would be revoked or where further slay by an alien in the country’s territory
could be cancelled,

91. In chapter “IV. Registering temporary and |permanent res.dence and deregistering
permanent residence” the act also provided the following: - : : ,

“Article 78

Aliens staying in the Socialist Federal Republic of Yugoslavia must register their temporary residence and
any change of address with The competent authority in the republic or autonomaus region, and aliens granted
permanent settlement must also register and deregister their pen}wanent residence.

Article 70

Under this act, temporary tesidence is understood to be the. location in which the alien is residing
- temporarily, .. : o R : - : o

Under this acr, permanens residence is understood (o be the location in which, with the intention of living
there permanently, the alien wha had acquired permission for permanent sertiement in the Sacialist Federal
Republic of Yugoslavia has sertled.”

92. The above provisions of the act indicate a clJfr distinction hetween a permit for an
alien’s temporary or permanent residence in the territory of the state on the one hand

and the temporvary or permanent place of residence, denoting the actual location of
residence, on the other hand.
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" i
93. The relevan} provisions of the Inhabifants’ Residencs Evidence and Population
Registry Act (Official Gazette of the SRS no. 6/83, as amended — ZENO), as valid up to 6
September 1991, read as follows:

“Article 5

.'rm; registration and de!'egistl’atlon of permanent residdnce and registration of any thange of address is
obligatory for all inhabitants (obéan), whenever they sprile permanently in a settlement or move away
permanently from a setlemens or change their addressin the same sertlement.

Inhabitants under the age of 18 years must be registersyl or deregisterad by their parents or guardians or by
those with whom they reside.

Inhabitants ovar 1§ years of age who under other regulptions have acquired fujl contractual capacity shall
be bound to regisrer or deregister themselves,

P;;manem residence and changes of address Tust be registered within eight days of moving In or change of
address,

Pcrmaacqt residence must be deragistered before it is relinquished. In deragistering, inhabitants shall be
bound to indicate the settlement of thelr new permanent residence.

The official who receives the registration or deregistragion shall issue ta the registering person confirmation
of registration or deregistration.

Residents’ commirtees, other self-management bodies bf the residential building or landiords shall be bound
10 direct inhiahitants moving into residential buildings gnd apartments to register or deregister their

permanent résidence, and they shall have the right to verify whether such inhabitants have fulfilled this
obligation. - T ) S

I
Lipon registering or deregistering permanant residence far upon registering, a change of address or upen
registering or deregistering temporary residence. inhabjtants must provide truthful in formation.

Arigle 15
A register of permanent residents in the municipality and & recard of temy orary residences shall be kept by

the competent authority,

The local community office, if so pravided by the munfcipal assembly by official decision, shall keep a
copy of the register of permanent residents for the aregjof the local communicy office.

A record of permanently registered residents in Slavenja shall be prqvidetl by the central population register
of the Sacialist Republic 6f Slovenia, which shall be ar) amalgamaticn of MHnicipal registers of permanent
residents and shal be kept by the Staristical Office of she Sacialist Repuby'i¢ of Slovenia,

Forthe purpose of managing data in the central regisie} of residents, the competent municipal authorities

shall be bound to provide the Stasistical Office of the cialist Republic of Slavenia with alf data on
movements of permanant residents.

Article 16

The register of permanent residents shall be kept by thi competent author ty in the form of a card index.
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) ]
94, Article 5 § 1 of the ZENO was amended, as published in the Official Gazeite no.
11/91-1, with validity starting from 7 September 1992:

‘.‘The _registration of permanent residence and registratio of any change or address is obligatory foc all
inhabirants, whenever they setrle permanently in a sentlement or change their address. Deregistration of
permanent residence is obligatary for inhabitants who mo\Te from the temitory of the Republic of Stovenia.”

95, The Rules on the keeping and managemen} of the register of permanent residents
(Official Gazette of the SRS no. 18/84) provided:

“Articlefl
These Rules lay down the manner of keeping and managing the register of permanent residents (hereinafier:
RPR}....
Aricle2

Within municipalities the RPR shall be kept by the myicipal administrative anthority for home affairs
(hereinafter: competent authority). ...

Article 4

Personal cards shall cantain the following data on the inhgbitant:
1. unique persenal identificatian number (EM5Q).

7. national affiliation, nationality ar ethnic group,
8. citlzenship of a socialist republic,

Anticle 5

permanently regisiered in the area in which the register i3 kept.

Parsonal cards shall comprise the card index of permarent residents, which Is an overview of inhabitanis
Artick 6

index of permanens residents have ceased, it shall ramove that person’s card from the ¢ard index of

If the campeteny apthority determines that for an individia! inhabirant the rzasons for being kept in the card
permanznt residence and shall place it in one of the specjal card indexes.
Anicle 9

:
5
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Card indexes referred.to in Artieles 5.6, 7 and 8 of these Rules shall compriie the RPR of a municipality.
The competent authority must harmonise and supplement the files daily with regard (o the following events:

pub7! loss of citizenship of a socialist republic and the| SFRY and change in citizenship of a socialist
repunlic, ..."”

The Rules on the form for registering or deregistpring permanen: residence, the form for

the personal card and household card and on the manher of keeping and managing the register
. of permanént residents (Official Gazene of the RS no 27/92) provided:

“Article §

The record of permanent residents consains data on citizensof the Republic of Slovenia who have registered
permanent residence in the tetritory of the municipality,

In the record of permanent residents the competent anthority shall identify citizens of the Repablic of
Slovenis who travel abroad temporarily for more than thtee months, and persons to whom the authority
declined registration of permanent residence in accordanpe with paragraph four of Article 6 of the act
regulasing the record of residence of citizens and papulatioq regisier.

”

96. In the Republic of Slovenja the employmens of aliens was regulated by the
Employment of Aliens Act (Official Gazetre of the RS, no. 33/92), which was published on 3

July 1992 and entered into force an 18 July 1992. For the present case the relevant provisions
of the Act are as follows;

“Atticle }

This act lays down the conditions under which foreign natignals or stateless persons (hereinafter: alien) may
wark in the Republic of Slovenia.

Article 2

LI

Citizens of the former SFRY and/or citizens of the othet repyblics of the former SFRY shall acquice a one-
year persenal work permit, if on the day this act enters into forc they are in the Republic of Slovenia:

- in unlimited-durarion employment relationship and have in thg Republic of Sloveaia less than 10 years of
service,

- in fixed-duration employmens relatianship, :
- in farmal employment of unlimited or fixed duration as daily migrant workm._ o

- registered at the Employment Service of Slovenia and receivin cash benefits in azcordance with the
regulations on employment and unemployment insurance,

Citizens of the former SFRY and/or citizens of the other republigs of the former SFRY, with the exception of
persons referved to in the third indent of the preceding paragraph, who an the day this act engers inty foroe are in
formal employment in the Republic of Slovenia of unlimited or fixed duration and have in the Republic of
Slavenia a4 least 10 years of service shall receive personal work permit of indefinite: duration.

Persons referred 1o in the preceding two paragraphs shall receive personal work permit if'they apply for it within
30 days of the entry into force of this aet.”

97. The administrative procesdings are regulated by the General Administra}ivc Procedure
Act (Official Gazette of the RS no. 80/99, as amendpd, hereinafter: ZUP). Article 222 of the
ZUP provides:

29
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“Article 222

(1) Where the procedure is initiated ar the request of the party or ex officio. i’ this is in the interest of the
party, and prior o a decision there is no need for 4 special determining proce dure, the competent authority
must issue a decision and deliver it to the party as soon as|possible, and no later than one month from the
day the authority received a camplete application fo initiafe the procedure, or from the day the procedure
was initiated ex officio. In other cases where a procedure s initiated at the request of the party or ex officio,
if this is in the Interest of the party, the competent authorify must issue a decision and deliver it to the party
no Jater than in two months.

(2) If a party submits an application that is incomplete and then upon request supplements it, the deadline

referred 10 in the preceding paragraph shall start to run frgm the day the autharity received the supplement
1o the application.

{3) The deadline from the first paragraph of this article shgll not run during any period when the procedure
has been suspended pursuant ta Article 153 of this act, anr;, in cases referred "o in paragraph ten of Article
82 of this act. :

(4) 1f the competent authority, against whase decisions a tomplaint may be fadged, does not issue a
decision and deliver it to the party within the prescribed cTeadline, the party shall have the right to lodge &
complaint as if their request had been rejecred.”

98. Administrative disputes are regulated by the Administrative Dispute Act (Official
Gazette of the RS no. 105/2006, hersinafter: ZUS-1). The time-Jim:1s for filing of actions and

the types of action, including action due to non-response of the authority, are set out in
Articles 28 and 33:

“Articlg 28

(1) The action must be filed within thirty days of the de|ivery of the administrative act by means of which
the procedure was concluded. Public interest representative may file an action even if he was not a party to

the proceedings in which the administrative act was issugd, within the time-limit that applies 10 the party ta
the favour of which the administrative act was issued,

{2) If the second instance authority does not issug a decision on the app2al against the decision of first
instance filed by the party within two months, or withing shorter period se: out in a special regulation, and
if, following a repeated request, it does not issue ¥ within seven deys, the pamy may initiate an
administrative dispute as if his appeal had been rejected.

» ‘ o Arﬁclc 33
(1} An action may be filed to requesi:
- the annuiment of the administrative act (challenging action},

- the jssuing or service of the administrative act (action djie 1o non-response of the authority),
- amendment of the administrative act (actionin a dispur of full jurisdiction).™

99, Similar provisions were contained in the previously valid Administrative Dispute Act
(Official Gazette of the RS no. 30/97, as amended, hereinafter: ZUS).

“Article 26
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(2) If the body of second instance doss not issue a ﬁLision on the app2al against the decision of firsy
instance filed by the party within two months, or within a shorter period prescribed by law, and if,
following a repeated request, it does not issue it within skven days, the party may initiate an administrative
dispute as if his appeal had been dismissed.

Article 31

An action may be filed to request the annulment of the administrative act (challenging action) or the issuing
of the adminisirative act (action dus o non-response of the authority).” '

13/94, as amended, hereinafter: ZUSTS) lays d the jurisdiction of the Constitutional
Court in cases where it rules on constitutional co plaints, Article 59 regulates the quashing

100. Articles 59 and 60 of the Canstitutional Court Act (Official Gazete of the RS no.
powers of the Constitutional Court, and Article 60

reformative powers.

“Article 39

If & constitutional complaint is accepted, the pane| or the Constitutional Court may suspend ;he
implementation of the individual act which is challengeql by the constitutio 18} complaint at a closed session
if difficult to remedy harmful consequences could resultifeom the implemer tation shereof.

Article 60

(1) If the Constitutional Court abrogates an individual abt, it may also decide on a disputed right or freedom
if such pracedure is necessary in order to remedy the consequences that hive already occurred on the basis
of the annylled individual act, o if such is required by the nature of the coastittional right or freedom, and
if such decision ean be reached on the hasis of infarmation contained in the ¢ase file.

(2) The decision referred 10 in the preceding paragraph fis implemented by the authority which is competent
for the implementation of the individual act which the Constitutional Court abrogated or annulled and

replaced by its decision. If there is no campetent anthority according to the regulations in force, the
Constitutional Court determineas ona.”

101. Regarding the regulation in the area of penpsion and invalidity insurance and the right
10 maternity leave and childcare leave, as well a adequate compensation for such time. the
Government draw anention to the following provisions of legal instruments.

102. The Employment Act (Official Gazetts of the RS, no, 17/81) ~ ihis relatés to the
alleged violated right of the applicant Ana Mezgalto matemity lezve and child-care leave — at
the time in question provided:

“Arigle 80

During pregnancy and following birth, the female worker shal] have the rizht to maternity [eave and
childcare leave in & total duration of 365 days.

The female worker shall use the right to maternity leave in the form of absence fram work of 105 days, and
foliowing the expiry of masernity leave she shall use the right to childcare leave in the form of ahsence from
work of 260 days ar by working half her fisll working Jours a day up until the child is 17 months old.
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Anicle 81

A ferpalg worker who gives birth to twins or multiple live-born infams, a sericusly physically or mentaily
handicapped child or a premasure baby, shall have longer childcare leave than is provided in the second
paragraph of the preceding article of this aet. ‘ ‘ o

If 3 female worker cares far a seriously physically or menidlly handicapped child or twins, the longer
childcare [eave with full absence from work shall last up tetthe time the child is 15 months old. For the care

of multiple live-born infants the female warker shall have the right to an addit onal three months of exira
leave for each additional child.”

103. The Self-management Agreement on Maternity Leave (Official Gazette of the SRS
no. 36/87, 36/88 and 23/89) — this relates to the alleged violated right of the applicant Ana

Mezga to benefit for the period of maternity leavp and childcare leave - at the time in
question provided:

“Article #

Participants shall ensure the right to maternity leave and ciildeare leave in a duration of 365 days. of which
maternity leave shall be 103 days, and childcare leave shall be 260 days. :

Article §

With a medical certificate of the competens heaith organisation, the woman entitled may begin maternity
feave 45 days prior to birth, and must begin maternity leave 28 days prior to birth.

(&3

Article |

During the period of matemity leave and childcare Jeave fhe participants will pravide 100% compensation
of personsl income.

Article 20

If the eligible person cares for a seriausly physically or mentally handicap aed child or twins, the longer
teave for child care with full absence from work shall lastjup to the time the child is 15 months old. For the
care of multiple live-born infanis the eligible person slm+ have the right to an additional three months of
extra leave for each additional child.”

104. The Pension and Invalidity Insurance Act|- Zakon o pokajninskem in invalidskem
zavarovanju (Official Gazette of the RS, no. 106/1969, as amended, hereinafter: ZP1Z-1) has
been in force since | January 2000. The provisions|relevant for the applicants claiming »the
freezing of contributions to the pension funds, are Lhr following:
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nArsticlel

——

The pensian and invalidity insurance system in the Repq‘blic of Slovenia shal] cover:

- & compulsory pension and invalidity insurance schemelon the basis of intergenaraticnal solidarity;
- compulsary and voluntary supplementary pension and nvalidity insurance schemes: and

- & pension and invalidity insurance scheme on the basisiof personal pensio s savings accounts.

Article rt

H

{

(1) The rights under campulsory insurance shall be as fclllows:
a. the right to pension: '

- ¢ld-age pension,

- invalidity pension,

- widow/widower's pension,

- Survivar's pepsion,

- partial pension:

b. the rights under invalidity insurance:

- the right to accupational rehabiliration,
- the right 16 invalidity benefis,

- the right 1o reassignment and part-time work

- the right to other benefits under invalidity insurance,
- the right ta travel allawance:

¢. supplementary rights:

- the right to assistance and apendance allowance,

- the right 1o disability allowance,

- the right to pension support;

d. other rights:

- the right o transitiona! allowance,

- the right ta maintenance allawance;

- the lump-sum yearly bonus.

(2) In addition to the rights under compulsory insyranke, the peesent Act shall alsa regulate the right to
state pension.

Article §

(1) The rights under compulsory insurance shall be Linelienable personal rights which can be neither
assigned nor inherited. The cash amounts due and not| disbursed prior to the recipient's death shall be
inherited.

(2) The rights under compulsory insurance shall nar|be subject lo the stapute of: limitations, with the
exception of unpaid amounts of pensions due and other cash bensfits in the cases specified hereunder.

33
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(3) The rights under compulsory insurance may not ba revoked, reduced or rastricted, save in the cases
specified hereunder.

Ariclei7

{1) Compulsory insurance shall cover the nationals of the Republic of Slovenia and foraign nationals,
provided they fulfil the conditions stipulated by the presexlt Act or by a relevaint treaty. ‘

(2) The insurance relationship shall be formed on the brsis of the present Act by establishmenr of 4 legal
ralationship which serves as a basis for campulsary insurgnce.

(3) The employer or any other person fiable ta enrol shgll natify the insuraice carrier of the astablishment

of a legal relationship as per the preceding paragraph with a cempulsory enroiment in membership of
insurance.

(4) The insured and the employers shall be abliged to shbmit the data required for assessment, calculation
and payment of cantribitions as weli as supervision and qollection of contritwtions. Records established for
supervision of payment of public charges shall.constitute pn integrated system.

(5) An insured person shall be gramied the Tights unger campulsory insurance solely on the basis of
payment of contributlons, unless specified otherwise for garicular cases in thie present Act.

(6} Unless specified otherwise in the present Act, rights under compulsory insurance shall be
proportional 1o the insured person’s salary or other incomp and paid contributians,

Articleil2

(1) The rights under compulsory insurance shall be asserted wish the Institutes in accordance with the B
General Administrative Procedure Act, unless specified ofherwise in the present Act.

(2) Legal protection af rights is ensured by law.

Aniclei13

(1) Compulsary insurance shall cover persons emplo : in the temritory of the Republic of Slavenia.

(2) Compulsory insurance shall cover elected or appojnted holders of a public or any other office in the
bodies of legislative, executive or judicial anthorinies {n the Republic of Slovenia or in the local self-
government bodies, provided their office (s salaried.

_ (3)‘ Compulsory _insurapcg shall likewise cover persons employed in ‘t‘he service of an employer with &
seat in the Republic of Slovenia, whe have been posted abroad, in the event they are not insured under

compulsory insuranc2 according to the regulations of the country they ware posted to, unless specified
otherwise in a relevant treaty.

{4) Compulsory insurance shall also caver foreign nafionals employed with imemational organizations
and inssiations as well as foreizn diplomatic and consular agencies in the territory of the Republic of
Slovenia, if such insurance has been specified by a treaty

{5) Compulsory insurance shall caver persons who en in work agains: remuneration within any other
legal refationship. An clected holder of & foundation, § co-operative, a public authority, a chamber, an
insurance fund, a private company. 8 mutual insurance company, a private pension fund, an elected
representative or an official of a local community, or 8 non-professional mayvor shall likewise be deemed 10
be a person engaged in work within anather legal ralationghip.
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Article 36

(1) An insured person shall acquire the right to old-age jpension when he tas amained S8 years of age, if
he has complated a pension qualifying periad of 40 years (jnales) or 38 years (females).

(2) An insured person shall acquire the right o old-agp pension when he has amrained 63 yoars of age
(males) or 61 years of age (females), if he has completed alpension qualifying period of 20 vears.

(3) An insured person shall acquire the right to old-age pension when he has sttained 65 years of age
(males) or 63 years of age (females), if he has completed an insurance perind of at leasz 15 years.

1
Article 197

(1) An insured persan who satisfies the conditions for 1 acquisition of the right to two or more pensions
under compulsory insurance in the Republic of Slavenia mgy enjoy only the one he opts far.

(2) The preceding paragraph shall also apply in the caselwhen an insured person fulfils the conditions for

the acquisition of pensions in other countries as well, if he has acquired the rights on the basis of the same
pension qualifying periods.

Articla 187

{1) The pension qualifying period, determined as the b

is for the acquisiticn and assertion of rights under
campulsory insurance, shall include:

- the period of time cavered hy campulsory insurance, which is taken into secount in the insurance period
according 1o the provisions of the present Act; : ' '

- the nen-contributary period, credired to the pensian qlalifying period of an insured person pursuant to
the present Act:

- the periad of time completed prior to the enactment of the present Act, which shall be inciuded in the
pension qualifying period of a nasional of the Republic of Slavenia under regulations in force prior o the

unii] the enactment of the present Act, unless atherwise specified in the present Act or a relevant
international treaty,

(2) In case of a person who is not a holder of the citizen hip of the Republic of Slovenia, the time covered
by the insurance with the Institute prior to the enactmentiof the present Act shall be taken into account in
the insurance period, unless atherwise specified in the pregent Act or a relevaat intemational treaty.

Article 188 o

(1) The period of time under compulsory insurance in fill-time employme 1t as well as the period of time
in which a disabled warker entitled to 4 partial invalidity pension is employed part-time shali be taken into
account {n the pension qualifying period.

(2) The peried of time under compulsory Insurance, in which an insured person was employed part-time
due 1o the care of his child up to the age of fhree, or Hue to care of a person with a serious physical
impaiment or a moderately, seriously or severely menmlly handicapped person in accordance with

regulations governing the rights related to parenthood, shall likewise he considered as the periad of full-
time emplayment.

(3) The period of time in which an insured person is employed par-time for a duration corresponding to
the total number of hours of such employment in a partigular year, calcularsd to full working hours, shall
likewise be taken into account in the insurance period.

(4) The provisions of the first and the second paragraph of this Article shall also apply if full working
hours are obtained by wark under two or more employmT contracts.
!
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(5) The apprenticeship of pupils shall be raken into accaunt included in the insurance period so that each
12-months' apprenticeship period accounts for six months 9f insurance period.

Article 191

(1) The insurance period shall include pariads
thess periods.

{2 If only a part of contributions have been paid for
insurance period shall be taken into account in the pension

of insura

Article 149

ce if stipulated contributions have been paid for

a particular pericd, a proportional part of the

Bualifying period.

2

(1) Norwithstanding the provision of the preceding Article the pension qualifying period shall take into
account the years in which, pursuant ta the data of the ¢ompulsory insuraace carrier, the employer has
calculated cantributions for compulsory insurance fram tha salary of the insured person, but has failed to
pay them 1o the pension and invalidity insurance irrespegrive of the effect of measures for collection of

cantribytions.

(2} [f the existence of insurance or the existence of

ta applying to “he insurance periods can be

established on the basis of the records of compulsory insufance carrier, it shell be deemed - irrespective of

the possibility of establishing the paymant of compulse

insurance contributions, or in cases wherg this

cannat be proved due to 8 bankrupicy or anather form of the cancellation of 1he operations of the employer

with whom an insured person was employed, that the com
Article 24

Far decision-making concerning the rights under comp
Administrative Procedure Act shall apply unless atherwise

Arnticle 24

(1} The rights under the compulsory insurance may be
insured with this Institute, also when the rights on the basis

(2) The rights in case of invalidity ar death due to amploy
an insured person was insured with the Institute at the time

{3) The rights in case of invalidity or death caused by
Instituie if an insured person was insured with the [nstit
insured during that time, bus his last insurance was neverth

{4) The pension qualifying pericd, salary and ather facts
entitlement shall be determined in accordance with the proy

Article 21

Isary insurance conmributions have been paid.

[V

wlsory insurance, “he provisions of the General
nrovided for by the present Act.

[=)

serted with the Institute by a person whe was
of international treaties are concernad.

ment injury shall be asserted with the Institute if
of injury.

aceupational disease shall be asserted with the
te during the term of iliness, ar if he was not
less with the Insniiute.

nfluencing the accuisition and the assessment of
isions of this Act.

(1) An insured person shail be entitled to file an appeal

inst the decision issuad at the first instance.

3
(2) In the procedure for assertion of rights an the bas'fof invalidity, the right 1o appeal shall also be

vested with the employer.

#2177 2.038 /075
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(1) Judicial prorection of rights shall be provided by a competent court as provided for by law.

(2) ludicial protection may be asserred by an insured
decision issued at the appeal instance,

(3) ludicial protection may alsa be asserted by the &
with the right of an insured person on grounds of invalidit

person within 3¢ days afier the delivery of the

player if the final decision of the Institute deals

Article 333

(1) Decisions cancerning the rights arising from insy

- at the first instance - by the wnit of the Institute §
or & person whose right is being asserted, was last |

- a3 the appeal instance - by a special unit at the head
unit at the head office of the Institute),

(2) The rights under compulsory insurance asserted on
on the wransfer of pansions shall be subject ta a decision

- at the first instance - by the unit a1 the head office of ¢
- at the appeal instance - by the Head of the Instinte.

the preceding paragraph shall be issuzd by the Head of &

n the prea of which an insured person asserting the right
nsuredi(hereinafier referred to as; the regional unir);

ice of the Instinue (herelnafier referred to as the

he grounds of intemational weaties, and the rights
ade:

¢ Institute,

(3) The decisions from the first and the second indem{:f the first paragraph and from the first indent of

Anticle 2

The decision of the first insrance granting a right
appeal instance.

The review shall be carried out ex officic.
The review shall not suspend execution of the de

When an appeal is lodged against the firs insts
decided upon within the same decision,

Decisions granting right to pensipn according to
review.

:

Article 257

(1) Judicial

o protection shall be provided against a deg
Tt

instance decision was revised.

(2) Judicial protection of rizhts shall not be possible
which the first-instance decision was disrissed or annul)

(3} Judicial protection shall aot be possible against a
decisian issued in the first instance was at the same time

ompetent office of the Institute.

56

under this Act shall be submitted for review to the

ision,
pce decision she veview and the appeal shall be

relevans treaty shall not necessarily be subject 1o

pision issued in the review procedure by which a

against a decision issued in the first instance by

in the review procedure.
cision issued in the appeal instance by which a

ismissed or annulled in the review procedure.

#2177 P.039 /075
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Article 238

(1) The starus of an insured person under the compulspry insurance shall be established on the basis of

regulations on the personal data register of insured persons and recipients of rights under pension and
invalidity insurance.

(2) in specific insurance cases pursuant to Articies 26, 27, 28, and 29 hareof, the stats of an insured
person shall be established when an insuranes case arises on the basis of which an insured persen shall
acquire the rights under compulsory insurance.

Article 259

(1) The procedure for assertion of rights under compulspry insurance shall be initiated ar the request of an
insured persan, while the procedure far the assertion of the right 1© a widow/widower's or a survivor's

pension shall be initiated ar the request of a widow}or a widower, a family member or his legal
representative.

(2} The procedure for assertion of rights under invalid{ insurance shall lso be initiated on proposal of

the attending physician of an insured person, or by a8 medical board. If the p-acedure for assertion of righis
under the invalidity insurance has been initiated on proposal of the physician or the medical baard and they
both withdraw the propasal, the pracedure cannot be dropped if an insured aerson dees not agree with the
termination of the same and requests its continuation. If the procedure was initiated on proposal of the

physician or the medical board, an insured person or his {9gal representative cannot submit that the proposal
he withdrawn,

(3) The procedure has been initiated when the Institute seceives an application for assertion of right.

* (4) The procedure for assertion of rights under invalidigy insurance begins when the Institute receives the .
camplete employment documentation of the insured peyson and the application with complate medical -
documentation on the state of health of an insured persen {d his capacity for work.

$

(3) The application for initiation of the procedure for assertion or protection of rights shall be submitted
in writing or orally on the record to any unit of the Instipute. If a unit in another region is responsible for

taking a decision about the application, the applicatiog shall be immediately submisted 1o she locally
competent unit,

H
3
i

Article 393

(1) Persons who, afier the effective date of this Act, lck the aitributes of insured persons accarding to
this Act bu_t who were in possession of such attributes upder the former regulations, may assert the rights
under pension inswrance according to conditiens provided:for by this Act, :

(g) F_'crson's insured with 8 foreign compulsory. insurafice carrier in a staie with which an international
social insurance treaty has been concluded shall also beideemed as persons with the attributes of insured
persons according 1o the preceding paragraph if they assert the rights under such a rreaty.

(3) The right 10 a survivor's or & widow/widower's pendion may be — unde- conditions laid down herein -
asseried hy the family members of the person from the preceding two paragraphs, and by the family
members of the pension recipient under the former regylations if they fullil the conditions provided for
herein for the family members.« '

105, The Government shall submit the legislation cited in these observations if the Court
sa requires. r
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IL. PRELIMINARY OBJECTIONS OF THE GOVERNMENT

106. In the present case the Government submit
incompatible ratione materige and ratione temporis,
additionally, they claim the objection of non-exh
objection of ron-compliance ‘with the six-month
application (both in Article
(Article 34 of the Conventi
ill-founded (Article 35 § 3 of the Convention).
107. The Gavernment need to stress t
situation as defined in the case law of the
needs to distinguish the situations of continuing viol
of these violations, where the consequence might be

as a point with a beginning and end at a precisely de

of the judgment in case no. 27824/95 of 24 Septe
indicates that the issuing of several regulations |

interpreted as a continuing situation for the purposes qf

that the adaption of these instruments subsequently h:

to 1996 and beyond does not mean that these events ¢ eated a “c

108. By analogy 1o the decision in case
33701/96) of 12 December 1996 it is po
raticne temporis to examine the circum
produced by it up to the present date, In
out in 1949 (an instantaneous act), while its effects
Court nevertheless ruled that i does ot produce a c
same conclusion in the case of Kopecky v. Slovaki
September 2004.

35 § 1 of the Conventios
on) and the objection refe

hat the alleg
Coust. Acc

in the first place thar the application is
with the provisions of the Convention;
tion of domestic remedies and the
time-limit for the submission of the
), the objection of lack of victim status
rred of the application being manifestly

pd violations do not involve a continued
prding ta the case law of the Court, one
ions from the sibsequent consequences
asting, but the violation itself is defined
rmined moment in time. Paragraph 40
er 2002 (Posti and Rahko v. Finland)
1994, 1996 and 1998 could not he
the six-month time-limit rule. The fact
d considerable consequences extending
ontinuing situation™.

I
of Malhavs v. the Czech Republic (application no.
ssible to-consider that the Court is net competent
stances of the expropriation or the continuing effects
the above-mentioned case, expropriation was carried

ve extended to the present day, yet the
tinuing sitnation. The Court came to the
[GC), no. 4491298, judgment of 28

109. In the present case, it is therefore necessary td assess each of the actions of the state as
an individual event, which may have effects over tinje: however, aceording to the case-law

of the Court mentioned above, it cannat be o
continuing situation,

A. Preliminary objection of non-compliance with the

110. Merely as a precaution, if the Court was to ta|

sidered that the applicants are in a

six-month time-.imit rule

ce the view that domestic remedies were

ineffective (the Government indeed argue that the

pplicants did rot exhaust all domestic

#2177 P.041 /078

remedies), the Government state that the applicants did not comply with the requirement to
lodge the application within the six-month time-limit. The Government wants 1o draw
attention to the Court’s case-law jn the case of Lagin v. Turkey, no. 23654/94, decision of 15
May 1995, in accordance with which the six-month fime-limit for filing the application with
the Court is to be calculated from the time when the gpplicant becomas aware, or should have
become aware, of the circumstanees which make thatlremedy ineffective.
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* 111. The application was lodged with the Co

on 4 July 2306. It is clear from the

applicants’ submissions: that they did not become gware of their overall situation as late as
January 2006, but considerably earlier. If not heforg, they were awure of their position at the

latest when the subsequent legislative referendum w

112. For such a case the Government argue that
six-month time-limit laid down in Article 35 § 1 of
also responds the expressly asked question (no.
complied with the six-month time-limit laid down in |

B, Preliminary objection of the ratione temporis inag

113. The Govermnment argue that the Court is no
the case.

114. Should the conduct of the Republic of §
Convention and Article 1 of Protocol No. 1, indepe
13 and 14 of the Convention (which the Govel
Government stress that the events which the applicay

held (in April 2004).

the application is incompatible with the
the Convention, Hereby, the Govemment
2) of the Cowt (“"Have the applicants
driicle 35 § 1 of the Convention? ™),

missibility

V competent ratione femporis to consider

lovenia have violated Article 8 of the
ndently and in conjunction with Articles
mment refute, see § 157 ef seq.), the

jts claim to be the source of the violations

by the Republic of Slovenia took place in Febru
Convention entered into force for Slovenia on 28
Court cannot consider an instantaneous violation
into force of the Convention for Slovenia.

1992 (see §3 107 to 109), while the
une 1994, As already stated above, the
had taken place before the date of entry

115, With regard 1o the objection ratione temp

ris the Gavernment believe that the act

supposedly presenting the violation (the fact that op 26 February 1992 the provisions of the
ZTUJ (Aliens Act) started to apply in full for the applicants, who were consequently
transferred to the register of aliens) was an instantaneous event. It was carried out prior io
the entry into force of the Convention for the Regublic of Slovenia, and subsequently the
Governmens believe the Court is not competent ratidne temporis to consider the case.

116. The Court has ruled in several cases that ndividual actions or omissions whereby
individual rights protected by the Convention have gllegedly been violated (“events™), and ail
the associated procedures in national courts and other bodies are inextricably linked ~ it is
therefore impossible to examine them separately. Since the actual event in the present case is
outside the ratione temporis jurisdiction of the Couft, it cannot rule on events which are in a
diréct. causal link with the event but- which occcurred after the entry into foree of the
Convention. Any obligations of the state from the) event are derived from the event itself,
which owing 1o the lack of ratione temporis jurisdiction “does not exist™ for the Court. As the
event “does not exist”, the Court has nothing to congider with regard to it.

117. The Court adopted such a view in the case§ of Moldovan and others and Rostas and
others v. Romania, no, 41138/98 and 64320/01, of 21 March 2001, Voroshilov v. Russia. no.
21501/02, of & December 2005, and Kadikis v. Lafvia (decision), no, 47634/99, of 29 June
2000. ?

118. With regard to the violation of Article | of|Pratocol No. 1 regarding Ana Mezga the
Government want to further clarify their rations temporis objection.
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eht 10 peaceful enjoyment of her pmperty

ri
was violated as she was supposedly deprived ofrs‘ix months of childcare leave and the
d

compensation of
child Enes Husi¢
central birth regis

personal income to which she shay
on 26 April 1992 (the birth date of

have been emitled upon the birth of her
the child being evident in the copy of the

ter attached by the applicant to the
been entitled to 15 months of mate

120. The Self-
no. 36/87, 36/88 i
the time relevant

she should have

management Agreement on Ma
n 23/89), which regulated the

for the applicant, indicates that
childcare leave is eligible for legve in a duration up
for a seriously physically and mentally handicapped
with childcare leave amounts to 365 days. In view 4
entitled to 15 months of maternity leave, her mate

application). According to her allegations
ity leave and child care leave.

ty Leave (Official Gazetie of the SRS
of maternity Jeave and childcare leave at

woman entitled to maternity Jeave and
ta the child is 15 months old if she cares
child. Otherwis: matemity (eave together
f the applicant’s allegations that she was
mity leave together with childcare leave

should have lasted until 26 July 1993 g the most, Tt
received compen

121, At the time when the applicant supposedly
did

allegations could not be verified owing to the chan
purpose of childcare Jeave is to ensure the best care

for by the mother for a period of one year or,
For the applicant and her baby this period

26 July 1993 (if she was entitled 10 ex
allegations relating to facts and procedure
with the provisions of the Convention,

C. Preliminary objection of non-exhaustion of dome

122. The Government recal! that prior to the filif

unot exhaust domestic remedies, and herewith als
by the Court under no. 1 (“Have the applicant.
remedies in connection with their complaints pur
" Article I of Protocol No. 1. gs required by Article 3

123. According to the case-law of the Court, rig
first exercised with the appropriate domestic co
with the requirements laid down in domestic law
1983, Saidi v. France, § 38). The intention of Artic)
providing the Contracting Parties with the oppo
violations hefore they are submitted to the bodjes se
the countries are dispensed from answering for thei
they have had an opportunity 10 put matters right thr

124, With regard to national systems for the pr¢
established by the Convention are subsidiary, T

not yet apply. The alleged violation of the Conven
the loss of child care leave and compensation gf
instantaneous and time-limised event, which lasted fro
the latest (not being clear whether she was entitl

dacumentation shows that the applicant

sation of personal income until 30 November 1992,

ed her matemity leave, the Convention
tion as claimed by the applicant, that is,
personal income, is an expressly an
m 1 December 1992 t0 26 July 1993 at
ed to extended childeare leave - her
ed competences of recard keeping). The
or the newbarn baby, that being provided

where necessary, for 15 months following birth,
should haye ended for the applicant no later than on
tended childcare leave). Therefore the applicant's
s prior to this dale are ratione temporis incompatible

tic remedies

g of their application, the applicants did
respond to the question expressly asked
exhausted all effective domestic legal
ant to Article 8 of the Convention and
§ 1 of the Convention?™). o

ts guaranteed by the Convention must be
. 8t least in substance and in compliance
(see e.g. the judgment of 20 September
35 of the Convention is oriented towards
ity to prevent or remedy the alleged
out in the Convention. As a consequence
acts before an international body befors
pugh their own iegal system.

tection of human rights, the mechanisms

hus the complaint intended to be filed
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subscqqently to th; Court must first have been tLadc — af least in substance — to the
appropriate domestic body, and in compliance with

) 4 3 the formal requirements and time-limits
laid down in domestic law (see e.g. the judgment of] 28 July 1999 in the case of Selmouni v.

France, § 74). That rule is based on the assumption, reflected in Article 13 of the Convention

thai there is an effective remedy available in respedt of the alleged breach in the domestic
system, -

125. Effective legal remedies according to Article!35 of the Convantion are those that that”
relate to the breaches alieged and at are at the e time, not only in theory but also in
pracgice, available and sufficient to remedy the byeaches alleged and 1o provide to the
applicants appropriate redress for the alleged violation of their rights.

126. As regards the objection of non-exhaustion of domestic remedies the Government
want ta refer to the well-established case-law of the Court, according to which the burden of
proof that the applicants at the material time had at tHeir disposal domestic remedies in theory
as well as in practice, lies in fact with the responding state, Nevertheless, once this proof had
been provided, it is incumbent on the applicant to establish that the domestic legal remedies
were in fact exhausted or were inadequate and ineffective in the particular circumstances of
the case, or that there existed special circumstapces absolving him or her from the
requirement (as stated expressly in the judgments of the Court of 8 February 2007, Svarc and
Kavnik v. Slovenia, no. 75617/0), § 26; Lukenda v.| Slovenia, no, 33032/02, judgment of 6

October 2005, § 43 and 44; Akdivar and others v. Tirkey, no. 99/1935/605/693, judgment of
16 September 1996).

127. Initially, it should be determined which were fthe activities of the state that constituted
the violation supposedly depriving the applicants of their rights guaranteed by the
Convention. With regard to all of the alleged violatiops of Convention rights the Government
must recall that the focus of the entire matter dates to February 1992, when the circumstances
set out in Article 81 § 2 of the ZTUJ were fulfilled. The applicants allege that it was the
“illegal erasure” which consequently deprived them of their rights under the Convention;
however the Government stress that the crux of the problem does net lie in the transfer from
the register of permanent residents to register of aliens with non-regulated status, but in the
fact that the applicants did not acquire residence {permit in acccrdance with the ZTUJ,
whereupon the transfer from one register to another was a mere consequence of this fact (see
more below in §§ 157 e seq.). The wature of the eniry in the register of permanent
residents is merely declaratory, meaning that juch entry in itself does not signify
permission for an alien to reside in the country, bist that — quite the contrary — entry in
the register of permanent. residents is 8 consequence of the alien having acquired a
permanent residence permit.

128. The Government stress that the activities carried out were legal and legitimate: legal,
since they were adopted pursuant to the legisiation which precisely laid down the (favourable)
conditions for acquisition of citizenship for citizeng of other republics then resident in the
country, while for others it envisaged the duty to yegulate their alien status in the newly
created state; and legitimate, where in establishing the new state it set up the corpus of
citizens wherein it sel a reasonably long period of six months for the possibility of submitting
applications for acquisition of citizenship, and eight months for acquisition of alien residence
permi.
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129. The Goverment therafore believe that ¢
ard to acquisition of residenc
e Government emphasise that the 3
possibility of acquisirion o
the Government’s firm belief this is the effective

consequently have secured the official registratio
prevented events whic

Convention.

130. It must therefore first be determined, whet
for permanent residence permits, and for applicant
residence permits valid from thejr issue, what wer
regarding the decision no, U-1-246/02 of the Consti
1o, 36/2003 of 16 April 2003). In this decision the C
8 — ruled that the Minisny of the Interior (MNZ
decisions ascertaining permanent residence in the
1992 on. These supplemental decisions should be
ZUSDDD, the ZTUI or the ZTUJ-] {Aliens Act,
acquired permanent residence permits.

131. Mustafa Kurié, Velimir Dabetié, Ljubenka
applied for permanent residence permits. Velimis
response from the authority (since no supplement;

f (permanent) residence permit in admiris

j of their reside
h they themselves cite as violations of

7 * Pg 45775
6]

Jomestic remedies should have been
permit in the territory of the newly
plicants should have first exhausted the

trative proceedings. In

gal remedy through which they might
mee in the country and
their rights guaranteed hy the

the applicanis submitted applications
who had already scquired pérmanent
their subsequant activities — if any -
tional Court (Official Gazette of the RS
nstitutional Court - particularly in point
) must issue ex afficio supplemental
Republic of Slevenia from 26 February
issued 1o persens who pursuant to the
Official Gazette of the RS no. 61/99)

Ristanovi¢ and Tripun Ristanovié never

' Dabeti¢ brought an action due to non-

Constitutional Court decision of 2003 had been is:
since the precondition given in point 8 of the decisi
been issued the basic decision (residence permit) was

132, Ana Mezga and lifan Sadik Ade
permits, whereupon Ademi’s applicatio
evidence as to his citizenship), while in
6 Decernber 2004 owing

mi submitt
n was reje
the case of
to non-cooperation of the

evidence as requested by the administrative authority
decisions in the adminisirative proceedings, the afo

of instigating administrative dispute, in other words

Administrative Court, which they did not do.
Administrative Court of the Republic of Sloveni
evidence of any administrative dispute, which mi

aforementioned two applicams. These two appli
administrative dispute.

133, Two applicants ~ Ali Berisha and Zoran M

Al decision pursuant 10 point & of the
d); however, the action was rejected
n, that the person concemed must have
not met.

d applications for permanent residence
on 26 May 2005 (due to lack of
zga the proceedings were terminated on
arty (as she failed to submit additienal
. Within thirty days of the service of the
mentioned applicants had the possibility
file actions against the decisions in the
Letter of comespondence from the
indicates that their records show no
t have been instigated by either of the
pants therefore did not instigate an

fini¢ — applied for permanent residence

permits, but were denied their issue, and they co
dispute which is not yet concluded.

134. Permanent residence permits pursuant 1o the ZUS

been issued to three applicants: Milan Makuc,

sequently instigated an administrative

DDD or the Aliens Act have already
jubomir Petred and Jovan Jovanovié.

#2177 B.0&5 /075

Permanent residence permits were issued to them YValid from the date of issue — the issue
being a constitutive act of the authority. However, they were 1ot issued supplemental
decisions determining their permanent residence in the sense of point 8 of the aforementioned
Constitutional Court decision.
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135. For the applicants who have still not begn issued permanent residence permits
(four of them never applied for permits), the effeptive legal remedy is the administrative
proceedings: firsily a request for a permanent residehice permit filed at the administrative unit
or at the Minisiry of the Interior (MNZ), if they wish 10 acquire permanent residence permits
under the ZTUJ and under the ZUSDDD, respectjvely. In case cf any potential negative
decision from the administrative unit an appea! is pdssible to the MNZ within a 15—day time-
hmxt} w:»}thm a degdline of 30 days of delivery of a decision from the MNZ they also have the
possibility of instigating an administrative dispute atithe Administrative Court of the Republic
of Slovenia. In the event of a negative decision from the MNZ in the proceedings for issuing
permanent residence permits under the ZUSDDD they have the possibility, within 30 days of
delivery of the decision, of instigaring an administritive dispute at the Administrative Court
of the Republic of Sjovenia. In both cases the Supraime Court rules in the second instance. If
t!}e nghts guaranteed by the Constitution have bgen violated (the applicants have cited
violation of the principle of equality referred tq in Article 14 of the Constitution in
comparable cases) the possibility of constitutional pamplaint with the Constinitional Court

exist; it is important 10 emphasize the both quashing and reformative powers of the
Constitutional Court.

136. In addition 1o irs tulings on constitutionality,and legality with regard to the so-called
“erased”, the Constitutional Court has alse ruled sqveral times on alleged violations of the
constitutional rights of these persons, who exercjsed their rights through constitutional
complaints. In several cases the Constitutional Courtldetermined violations of rights protected
by the Constitution, and took appropriate action as well as instructed the administrative
authority on its obligatory future actions. Thus, e.g., in decision no. UUp-60/97 (evidence B12)
of 15 July 1999 it decided to set aside the judgments of the courts and the decisions of the
MNZ, and ordered the administrative unit to enter the applicants, until the adoption of 3 law
regulating the status of citizens of other successor states to the former SFRY in the Republic
of Slovenia (this was the ZUSDDD), or until the expiry of the deadlines given in it, in the
register of permanent residents of the Republic of Slovenia. In decision no. Up-333/96
(evidence B13) of 1 July 1999 it decided 1o set iaside the judgraents and decisions and
instructed the administrarive to re-enter the applicant, until the adoption of a law regulating
the status of citizens of other successor states to th:iwr SFRY in the Republic of Slovenia,

or until the expiry of the deadlines given in it, in the register of permanent residents of the
Republic of Slovenia, and to issue him driving licence for this period.

. 137. In its decision in these two cases the Copstitutional Court took info account its
decision U-1-284/94 of 4 February 1999 and in this way filled a Jegal vacuum arising from
the legislator’s failure to amend the provisions of the act for which the Constitational Courn
had determined in this decision that it ran counter 19 the Constitution. In several other cases,
concerning in various fields the citizens of other repyblics who were transferred to the register
of aliens, it set aside the decisions of administrptive authorities and/or the courts and
remanded the case back for re-examination. It also provided these bodies with guidelines on
how to ensure respect for constitutional rights. i

138, Thus e.g. in case no. U-304/01 after setring aside the judgments and the decision of
the MNZ it instructed the administrative authority that in the new proceedings, with regard to
the condition of knowledge of language, it would have to apply the regulation valid at the
time the application was submitted, and net the one Valid at the time the decision was adopted

44

U «-4——3‘-5‘—“9-—



European Court of Human Rights Received 11/26/2007 01:56PM 7 * Pg 47/7% B
2007.NOV.26 14:20 00 3692 2481040 DR PRAVOBRANILITVO #2177 P.047 /075

(1he requirements regarding the knowledge of lan ' :
the proceedings). ¢ gyage have been made more stringent during

139, 0f: paruculgr importance regarding the Copstitutional Court decision no. U-I-246/02
(whe;‘gby. It determined the non-compliance of certain pravisions of the ZUSDDD with the
Const’ltl'mon, set aside the three-month time-limit set out in Article 2 § 2 of the ZUSDDD for
 Subn . ans for | *fmits, instructed the legistator 1o eliminare
the }r{consmtency.vsfnhm a six-month time-limit and instructed the MNZ 1o issue supplemental

decisions ascenaining permanent residence in the Republic of Slovenia from 26 February

th'at the fact that the legislator was late in eliminpting the inconsistency in the ZUSDDD
did not prevent the court from issuing 2 decision in the esge, It therefore made the
assessment that the Administrative Court coyld - ing into acconnt the instructions of the

Constitutional Court from decision no, U-1-246/02 + decide in the case despite the unchanged
legislation,

140. It fg!lows from the above that persons concemed could, after the obligation had arisen
for the legislator to adopt adequate legislation referred 10 in point 7 of decision no. U-I-

_24({-’92, effectively  safeguard their rights protecied by the Constitution by lodging an-
individual constitutional complaint.

in the area of minor criminal offences (e.g. cases nd.
(evidence B15 1o R17), and slsa e. 8. in case no. Up
10 the claim for a pension by a farmer member of :
decision the Constitutional Court set aside the judgments of the courrs and the decisions of the
Pension and Invalidity Institute of Slovenia and degided that the applicant was entitied t0 2

prepayment of military pension pursuant 1o the Decision on the prepayment of military
pensions,

142. The Government underline that in the cas¢ of applicants who have already been
issued permanent residence permits (three of the gleven) damestis remedies have not been
exhausted either: the applicants failed to file an 2, on due to non-response of the autharity.
These three applicant were indeed issued residen permiis (valid from the date of issue)
pursuant to the ZUSDDD, the ZTUI or the ZTUJ-1; but they were 10t jssued supplementary
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decisions ascertaining their permanent residence in the sense of point 8 of decision no. U-I-
246/02 of the Constitutional Court.

143. However, when the administrative authority| fails to perforin its duty, domestic law
provides for appropriate remedies. Pursuant to Articje 33 of the Administrative Dispute Act
(Official Gazenie of the RS no. 105/2006, as amended, hereinafier: ZUJS-1) it is possible 1o file
an action requiring the issuing or delivery of an admipistrative act (action due to non-response.
of the authority). The provision of Article 31 of the Freviously'valid Administrative Dispute

Act (Official Gazetie of the RS no. 50/97, as amended, hereinafler: ZUS) was practicalty
identical.

144. Since they were not issued supplemental decisions referred fo in point 8 of the
Constitutional Court decision, the aforementioned|three applicants could have therefore
required their issuing. The time-limit for issuing supiplemental decisions is dependent on the
time of obtaining the permanent residence permit, since that time marked the start of validity
of the conditions: for issuing the decisions as presceibed in point & of its decision no. U-]-
246/02) by the Constitutional Court (the final c(;}diﬁon fulfilled being the issuing of a

permanent residence permit). Permanent residence permit was served on Milan Makuc on 28
July 2006, on Ljubomir Petre¥ on 22 January 2007 and on Jovan Jovanovié on 8 January
2007. Pursuant ta Article 222 of the General Adminjstrative Procedure Act (Official Gazette
of the RS no. 80/99, as amended, hereinafier: ZUP)ithe proceedings with the adminisirative
authority should have been concluded at the latest two months from the day the individual
applicant received a permanent residence permit) Since by tha: time no supplemental
. decisions had been issusd in the sense of point| 8 of decision no. U-I-246/02 of the
Constitutional Court, the applicants were in position{ to file an action due 10 non-response of
the authority (Ministry of the Interior - MNZ).

145. In a similar case (U 38/2002) the Administative Court of the Republic of Slovenia
instructed the MNZ to “decide on the claimant’s permanent residence in the Republic of
Slovenia from 26 February 1992 up to the date of agquisition of th: permanent residence in
the Republic of Slovenia™ (which in this specific the party received within the same
preliminary administrative procedure on 29 March 2002). The Administrative Court states
that the MNZ must issue, on the basis of the pointi8 itself, to persans to whom point 8 of
decision no. U-1-246/02 of the Constitutional Court relates supptemental decisions in case that
these persons fulfil the substantive conditions set out|in the cited decision. If the MNZ fails to
act in accordance with a judgment of the Administrative Court, the party may, pursuant to the
ZUS-1, file s new action (evidence B19). . - ' S

146. With regard to the specific violation of |Article 1 of Protocol No. 1 (peaceful
enjoyment of property) relating to four applicanty whose pension and invalidity insurance
contributions were supposedly “frozen”, and the applicant who was supposedly deprived of
the compensation of mcome during the child-care keave from 1 December 1992 to 26 July
1993 at the latest, the Government underline that domnestic remedies have not been exhausted
in these cases, either.

147, With regard to the issue of whether the applicants’ right -0 peaceful enjayment of
their property has been violated as they could jnot assert their right to pension, the
Government emphasise that the right to pension has no statw:e of limitations and is
inalienable, and that the applicanis have the possibility 1o exercise their right to pension if
they meet the conditions for retirement pursuant to the Pension anc. Invalidity Insurance Act
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(Oﬁ'!cigl Gazgtte of the RS no. 106/99, as amended, hereinafier: ZP1Z-1), since their pension
quahfymg periad has not been deleted from the central records kept at the Slovenian Pension
and Invalidity [nsurance Institute (hereinafier: the Ingtitute).

_ 148. The ZPIZ-] provides that the rights deriving lunder compulsory pension and invalidity
insurance shall be asserted in accordance with the rovisions of the General Administrative
Pmced}tre Act, unless specified otherwise in ZPIZ 1. Prior to 1992 the rules for asserting
these rights were set out in & special self-management procedure adopted in the form of rules
by the then assembly of the Pension and Invalidity| Insurance Community in Slovenia. The
procedure for asserting right to pension was regulpted by the Rules on the procedure for
asserting rights from pension and invalidity insuranc
provfnding ip Aﬁnicle 25 that the proceedings for as

]
t

made in the first instance by the unit of the Instit in the area of which the insured person
asserting the right was last insured, and in the second instance by a special wnir at the head
office of the Institute. Judicial protection is provided by means of social dispute with the
Labour and Social Court in Ljubljana. The procesdings for asse-tion of rights in always
initiated at the request of the insured person or bereficiary, or their legal representative; in
case of assertion of rights under invalidity insurange, it may also be initiated on proposal
and/or request of the attending physician of the insured person or by a medical board.

149. It derives from the documentation of the Go' yernment (evidence B20 - letter from the
Institute of 18 October 2007, evidence B21 - Ietter{om the Institute of 8 October 2007 and

evidence B22 — letter from the Institute af 29 October 2007) that none of the applicants ever
submitied to the Institute - the exclusive pravider of compulsary pension insurance in the
Republic of Slovenia - a request to obtain the right 1w pension, If they had submitted a request
for acquisition of the right 1o pension, the Institute would have issued an appropriate decision.
Upen the issuing of such decision, the applicants would have had the right to lodge a
complaint with the body of second instance, and theteafier also to file an action in the Labour
and Social Court. Since the applicants did not even kubmit to the Irstitute a request 1o obrain
the right 10 pension, they did not exhaust the domest remedics for asserting their rights.

150. On proposal of 1 February 2007, filed by th attending physician of Milan Makuc, the
Koper Regional Unit of the Slovenian Pension Invalidity Insurance Institute issued a
- decision of 20 September 2007 classifying him in

consequences of diseass, and granting him right| to invalidity oension starting as of 3

Government that they would have dealt
with the applicant’s request earlier if it had been submitted (see evidence B2).

D. Preliminary objection of inadmissibility ratione materiae

151. The Government further recall that accordini to the Court’s practice regulation of the
field of citizenship and residence is outside the scope of the Convcmioz} and the contracting
states regulate it independently, Consequently the assessment of legislation and specific
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actions relating to the acquisition of citizenship
outside the scope of the Convention. Neither the (

right to acquire or retain a particular citizenship; equally, they do not guarantee the right of an
alien to enter or to reside in a particular country or the right to stay in its territory (sec e.g. the
case of Uner v. the Netheriands [GC], no 4641 99, § 54, ECHR 2006-..., Chakal v. the
United Kingdom, jndgment of 15 November 1996, Reports 1996-V, p. 1853, § 73). Moreaver
according to the case-law of the Court it is not possible to conclude that Article 8 of the
Convention places an obligation on a contracti g state to ensure in its territory family
reunification, or an obligation fo ensure for non-citizens the right 1o choose the most suitable
place to develop family life (dhmut v. the Nethe lands, judgment of 28 November 1996,
Reporis on judgments and decisions 1996-V1, P- 2033, § 71). The above has been stated by
the Court itself in the partial decision as to the adm; sibility (§ 160 and subsequent).

or residence permits is ratione materige
ponvention nor ‘ts Protocols guarantee any

152. Right here, prior to substantive objections, the Government underline the difference
between the acquisition of & permanent residence permit for an alien (representing for the
alien the precondition for his entry into the registér of permanent residents) and the actusl
transaction (act of business - akt pasiovanja) whe y the register rerely records the fact that
the alien has acquired the right to permanent residence in the Repubilic of Slovenia and is thus
obliged to register his residence, which resulted from the issuing or the residence permit. For
this reason the Government underline that the cayisal link exists betwsen the fact that the
applicants did not submit applications for the acquisition of permanent residence permits, and
the consequent situation of the applicants — and nof between the irensfer from one register to
anather register and this same situation. It is qpite clear from the application that the
applicants mix up the two concepis when they, e.g., state that with the loss of their
“permanent residence” the “erased”, according| ta. the applicants’ allegations, found
themselves in the legal sense as “aliens without residence permits” — p. 11 of the application
in Italian; “perdendo la “residenza permanente”, i “cancelllati” si sono di punto in bianco
trovati ad essere legalmente degli “stranieri senza permesso di soggiorno™; the English
version of the application on p. 7 — the part indjeating the misundersianding of the two
concepts, summarises thus: “since their permanerjt residence addresses and permits were
revoked, the erased in the legal sense, over night became “illegal” aliens, ...". If the
application is 1a be understood as & criticism of the|state that the applicants were not granted
the right to permanent residence permit, it should be emphasised that in this regard that the
application ratione materiae runs counter the provisions of the Convention.

133. If however the applicants maintain that fheir permanent residence permits were
revoked, they clearly misunderstand the two concepts (permanent residence permit and the
entry. into the register of permanent residents), sinee until independence of the Republic of
Slovenia they never possessed permanent residence permits. While: they were citizens of the
SFRY, there was no nced for that, whereas in the independent state of the Republic of
Stovenia they have not applied for such a permit to pe issued, or applied for it at a much later
time, ' '

154, In its partial decision as to the admissibility the Court does cite two cases from its
case-law asserting that in certain circumstances the grbitrary denial of citizenship might affect
the applicant’s rights. Yer these two cases (X, v. 4usfria, no. 5212/71, Commission decision
of 5 October 1972, Decisions and Reports (DR) 43, b, 69; Karassev v. Finland (decision), no.
31414/96, ECHR 1999-11) are not comparahle {with the present case, Moreover the
Government underline that in the present case the pight to citizenship was not arbitrarily
denied to any of the applicants - neither the right t? citizenship of their original republic nor
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rights, as it was supposedly permanent residence what rendered a person a “citizen” in the
true sense of the word. “Permanent residence” could also supposedly he granted to aliens,
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whereby they obtained civil rights (except the voting right) of citizens of the SFRY (p. 7 of
the application).

158. Tt is not possi§le ta agree entirely with the allegation of the applicants that within the
SFBY permanent residence was acquired automalically. In order to register permanent
residence, the individual had to submit evidence of fhaving deregistared previous permanent
re§1fience. The registration and deregistration of resjdence was abligatory for the inhabitant -
(citizen of the SFRY), while the administrative authogity had the right to reject the registration
of permanent residence if it determined data in the registration to be false, which it did by way
of an administrative act. It was never the case, however, that permanent residence could also
be acquired automatically by aliens, as ane had tof acquire permanent residence permit in
order 10 be able to register his residence, This can alde be seen from he transitional provision
of Article 82 § 3 of the ZTUI laying down that permanent residence permits issued pursuant
10 the Movement and Residence of Aliens Act (Official Gazetie of the SFRY no. 56/80,
53/85, 30/89 and 26/90) continued to apply to all aliens who had permanent residence in the
territory of the Republic of Slovenia upon the entry into force of this act.

159. As regards the permanent residence the Government recall the distinetion between
two legal terms used incorrectly in the present case. It is obvious that the applicants do not
recagnise the difference between a permanent residence permit and the registration of
permanent residence, It is precisely this misunderstapding of the terms “permanent residence
permit™ and “registration of permanent residence™ that has led to the applicants’ incorrect
conceptualisation of the scope of rights to which they should be entitled, and of the supposed
violation of those rights. Indeed the misunderstanding of the essentizl difference between the
two terms is the crux of the whole matter as subnhitted to the Court. Understanding the
difference between a permanent residence permit and the registration of permanent
residence is thus of vital importance and even degisive for the matter, and consequently
points to the lack of justification for using the expyessions “erasure” and “the erased”.

160. Residence permit (both permanent and tempgrary) is a constitutive act by the issue of
which an alien is permitred to reside in the territory of the state. It is the fact of a permit being
issued what gives the alien the right to reside (for § longer period) in another country. The

reguiation of alien residence through a system of regidence permits is something common to
all countries.

161. Within the European Union the residence of [nion citizens and their family members
is regulated as well and there is no automatic right ‘ ‘
- entire Union. Directive 2004/38/EC of the European Parliament and of the Council of 29
April 2004 on the right of citizens of the Unjon and their family members 1o move and reside
freely within the territory of the Member States amending Regulation (EEC) no. 1612/68 and
repealing Directives 64/221/EEC, 68/360/EEC, J2/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC requires that family members of a
Unian citizen acquire a residence permit if they are not themselves citizens of one of the
Member State. Even for a Union citizen the host Member State may adopt a system requiring
his registration with the relevant anthorities for perids of residence longer than three months
(Atticle 8 of the Directive). As regards permanent sesidence of farily members of a Union
citizen who are not citizens of the Union, a permaneijt residence permit is issued to them upon
submission of an application (Article 20 of the Direcfive). For persons who are not citizens of
the Union, residence in a Member State of the Uhion is only possible on the basis of a
residence permit ~ be it a tamporary or permanent redidence permit.

move and reside in the territory of the
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1-62. In contrast to a residence permir, registration bf residence is & mere transaction (act of
buS}ness), which records in the appropriate register ghe actual address of the individual, and
registers him on the basis of the issued residence ir. It is a mere demonstration of the
fact that a person has the right to veside at a partibular address, Registration of residence

is therefore a mere consequence of the fact of the plien’s has acquisition of the residence
. permit and does not, as such, constitute any right. -

163. In contrast to aliens, cirizens are not obliged to acquire residence permits in their own
country, and they merely register their residence in accardance with the currently valid
Iegxslagon (up until the year 200] this regulation wag the ZENO; from 2001, the Registration
of Residence Act (Official Gazette of the RS no. 9/2001, hereinafier: ZPPRER), Under the

164. The allegation on p. 10 of the application (Rtalian text), whare the applicants recall
tpat numerous social rights in the former SFRY, as well as in the Republic of Slovenia, were
linked to the “permanent residence permit”, shows ohee more their wrong comprehension of
the simation. The applicants refer to & permanent residence permit in the SFRY; however, as
they were citizens of that country they did not need one. Permanent residence permit could

only be issued to the citizens of other countries, and rjot to the citizens of individual republics
within the federal state. ,

165. The Government again emphasize what is in their belief one of the vital sentences in
the application showing the lack of understanding of the terms used: the applicants state that
with the loss of their “permanent residence” the “erased” found themselves in the legal
sense as “aliens without residence permits” (p. 11 of the application in halian; “perdendo
la “residenza permanente”, i “cancelllati” si sona|di punto in bianco trovati ad essare
legalmente degli “stranieri senza permesso di soggiomno™; the application in the English
version on p. 7 — the part indicating the misunder ing of the two institutions: “since their
permanent residence addresses and permits wemvoked, the erssed in the legal sense,
overnight became “illegal” aliens, ..."). :

166. On the basis of the above the Government ynderline once again that the applicants
never possessed residence permits due to the fact that they did not need them as citizens of the
then common state. With the -transfer from one register into anothe: they did not {ose their
permanent residence, either: the fact of residing at a pertain address cannot be, by the nature
of things, changed hy such a mansfer. The applicapts could therefore still reside at their
current address, although it is true that their residebce was recorded not in the register of
permanent residents (citizens), but in the record of alibns with non-reulated status. It is clear,
however, tht they could in no way lose their permanent residence permits, since these have
never been issied them In the Republic of Slovenia, as they had never applied for them (apart
from the applicants who applied for it considerably affer the year 199°).

167. With regard 1o the allegations of individ applicants, as to Velimir Dabetié the
Gavernment oppose to his allegation on p. 47 of the gpplication (Jtalian texs) thet his request
for the retwrn of his “residenza permanente” (English translation: “permissian for permanent
residence”, p. 40) in Slavenia was rejected. It was in o way possible 1o refurn to the applicant
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Dabeti¢ a permanent residence permit in Slovenia; since he had never held such a permit,
having never applied for ane. The applicant’s awareness of the fact “hat alien residence permit

needs 1o be applied for is clear from his statements sbout how up until 2002 Italy had issued
him residence permit ~ it is perfectly clear that he hak to apply for it.

168. As to the allegation of Ljubenka Ristanoyié that she had “permanent residence”,
which was supposedly the reason why she did not apply for Slovenian citizenship, the

Government recall the above sratement on the lagk of understanding of terms permanent
residence and permanent residence permit.

169. As to lifan Ademi Sadik the Government recall his allegation on p. 53 of the Italian
text of the application that the applicant lives in Gérmany, where ae has been granted alien
status and issued a temporary residence permit. This indicates the applicant’s clear effort to
acquire such a permit in Germany, while his alldgation that he was supposedly directed
several times to the competent administrative unit |n order to regulate his residence are not
correct according 1o the information at the disposal of the Govimment, since the MNZ
records indicate that he submitted an application for a permanent residence permit under the
ZUSDDD as late as 16 February 2005. As in the propeedings he did not produce any evidence

of being a citizen of one of the successor states tolthe former SFELY, the MNZ rejected his
application as incomplete.

170. On p. 10 of the application (Italian text) the applicants allege that through “erasure™
they lost overnight the right to exercise their civil, pglitical, econom'c and social rights,

" 171. The applicants state that the transfer of their data from -he register of permanent. -
residents to the record of aliens without residence permits led to the “erasure” of more than
18,000 persons, who overnight lost the right to exercise civil, political, economic and social
rights (p. 10 of the application in the Italian version). In this connection the Government
underline that the applicants could not exercise eivi| rights in the Republic of Slavenia, since
they had not applied for citizenship of the newly created state within the time-limit prescribed
in the ZDRS and consequently did not acquire citizqnship of that state, In legal order of every
state political rights and freedoms are guaranteed tof their own citizens only (e.g. voting right,
the right to submit petitions and other initiatives of general importance).

172. 1t is not true that the applicants were denieg enjoyment of economic or social rights
due to the transfer to the record of aliens, but for other reasons. As 1o the applicant Ljubomir
Petres, it is clear from the allegations in the application that he has not been employed full-

" time since 1970; Jovan Jovanovié did not lose his jpb owing to the transfer to the register of
aliens, but has by himself werminated his employnjent; Mustafa Kuri¢ has not been paying
contributions from his independent business (craft} since 1988, which is also clear from the
appendices to the application.

173. 1t follows from the information at the dispogal of the Goverament that Ana Mezga did
not acquire & personal work permit pursuant to the itional provisions of the Employment
of Aliens Act, since it is evident that she was relegsed from employment owing precisely to
the entry into force of that act. Given the duration| of her employment at the time (which is
evident from the application) she could have acquired such a permit. The alien work permit
had no connection with the residence permit, sinfe anyone who was not a citizen of the
Republic of Slovenia had to apply for one, .
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174. The Government therefore once again recal that the transfer from one regisier into
another, rfsferred to by the applicants as the “erasurg” which allegedly ovemight took away
their possibility 10 exercise civil, political, economi¢ and social rights, was not the cause of
the applicants’ stams after 26 February 1992. The capse for their situation lies in the fact that
as citlzens of anather state they did not acquire pefmanent residence permit. Therefore the
causal link exists between their non-acquisition of gfien residence permit in the country and

~ their situation, and not between the act of the state which was merely coordinaring the
records., ‘ ' '

175. The scope of Article 8 of the Convention is
Court. In the case of Sisajeva v. Zatvig, {GC], no.
Court stated that Article 8 could not be construed as

evident from the latest case-law of the
(654/00 of 15 January 2007 (§ 91) the
uaranteeing the right 1o a particular type
provides for several different types, the

; ons of issuing a particular permit. If a
permit allows the holder 1o reside within the territery of the host country and to exercise

freely the right to respect for his or her private and ily life, the granting of such a permit
represents in principle a sufficient measure to meet the requirements of this provision. The
above of course presupposes that the alien applies far one of the typss of permit and that it is
not on the host country 1o grant him such a permit on jits own initiative,

176. In the aforementioned Judgment an Sisojeve (§ 92) the Court reiterates that it is not
possible to claim that the person is victim of an act, which is, temporarily or permanently,
deprived of any legal effect. Although in this judgment the reasoning relates to an expulsion
order, which was no longer enforceable, it is equally i
the applicants are not victims of the alleged violatiogs, |
another did not have any legal effect, and constitutefd merely a transaction (act of business).
The legal effect resuited form the fact that the applicnts did not acquire residence permit.

177. 1f the Court took the view that the acts of 1
breach of rights guaranieed under Article 8 of the
independence legislation of the Republic of Slovenid in the area of eitizenship and the status
of aliens meets the requirements from Article 8 §12 of the Convzntion. In any event the
interference was in accordance with the law and pursued a legitimatz goal, being at the same
time necessary in a democratic society. One should be aware of tre fact that the events of
1991 involved the historic creation of a new starel and that it was therefore necessary to
establish, as an element of statehood for the new s ject of international law, its corpus of
citizens and on the other hand 1o regnlate the stafus of aliens, ircluding persons who as
citizens of the other republics of the SFRY with permanent residence in Slovenia had net
applied for Slovenian citizenship. Of course every alien is required o regulate his status ina
country of which he is not national. The requiremen} of every couniry that aliens who res_lde
within its territory or enter it regularise their status is always legitimate in terms of ensuring
public safety,

Republic of Slovenia amounted to the
vention, the Gavernment assert that the

178. The Government reiteratc that upan the independence of the Republic of Slovenia, the
residents of Slovenia from other republics of the SFRY were informd in an appropriate way,
such as through the public media and notices - posters displayed in the premises of home
affairs departments of local municipalities ~ and eves through persoral written notification, of
the fact that they either had 1o apply for citizenship|of the newly created state or adequately
regulate their alien status within it. The Government underline that dzspite the fact that a large
number of persons did not regulate their status, whigh became evident after transfer from one
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register into another, it tolerated their uplawful residence in the teritory of the Republic of

Sloyenia anc! that it was in no way the intention of jhe state to remove these persons from its
territory, which it could indeed have dope,

179.' Asto t‘he requirement for the urgeney of the measure, the Government state that the
regulation of citizenship and on the other hand the starus of aliens is an urgent need for every
state, provided the measure is proportionate to the gitimate goals pursued (judgment in the
case of Olsson v. Sweden, no. 10465/83, of 24 March 1988). The objective cannot be achieved
with other less restrictive measures, Where it |is essential to prevent any arbitrary
encroachment upon the Convention rights. It is thcrjfore necessary to weigh up rights and the
public interest. In the present case, the Republic df Slovenia had of course important and
adequate reasons for the adoption of the legistative provisions.

180. It follows that the Republic of Slovenia legi
with respect of the principle of proportionality regu
and residence of aliens. It should be rejterated that iy dealing with applications for citizenship
and applications for alien residence permits, the Republic of Sloveria did not act arbitrarily,
since it dealt with identical sitations in an identical| way, and on the contrary, it did not deal
with different situations in the same way, If the applicants’ allegations are to be understood in
the sense that the Republic of Slovenia should hdve automatically issued them residence
permits without their request, this would actually have involved arbitrary treatment of citizens
of other republics compared to aliens referred to in Article 82 § 3 of the ZTUJ, since in this
case permits would have been issued without |checking the fulfilment of the legal
requirements. Moreover the Government underling that the area of aequisition of alien

fimately, in accordance with the law, and
ted the area of citizenship and the entry

residence permits is ratione materiae outside the scope of the Canvention.-

181. Thus e.g. in the case of Abdulaziz, Cabales| and Balkandal: v. the United Kingdom,
no. 9214/80; 9473/81; 9474/81, judgment of 28 May 1985, the Corrt stated in § 67 that the
case was cancerned not only with family life but alsé with immigrat.on issues, wherein every
state had the right, as a matter of well-established ihtemnational law and subject 10 its treaty
obligations, 1o control the entry of non-nationals inta|its territory.

182, In this connection the Government want to draw attention o a further
misunderstanding of the terms - of residence and|citizenship this time. On p. 34 of the
application (ltalian text) the applicants allege that “they were all viciims of “erasure” in 1992
and they could not regain Slovenian citizenship of permanent rusidence, in other words
right since that time they have lived in a position ¢f unlawfulness and in a complere legal
vacuum.” They also state: (p. 34 of the application + Italian text) that numerous persons did
not request citizenship as they were unable to provide the relevant dccuments since they were
absent from Slavenia, sick ar not informed.

183. The applicants could in no way “re-acquire Slovenian citizenship”, since prior to
1991 in view of the then valid legislation they did nof have Slavenian citizenship. They could
enly have acquired Slovenian citizenship if they|had applied for it and met the legal

requirements. Nor is it true that they could not acqui
had permanent residence, that is, the location where
until then also entered in the register of permanent re:

184. With regard to the Constitutional Court decis

the respect of the applicants’ righis to private and fa

Fe permanent residence again, since they
they actually lived at that time and were
idents as citizers of the SFRY.

ion of 3 April 2003 and its influence on
mily life, and the effects of that decision
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on t}meir rights, the Government state that point 8 of the saicl decisio

applicants who had already acquired pcnnane?xt residence under I:hs ZU‘SII)lDrKe}],a:;: ?’I‘g}ots;
the ZTU‘J:I; 10 the present case, it only relates to Milan Makue, Ljubomir Petre¥ and Jovan
Jovgx}ovzc. The (;quemmcnt reiterate that while the MNZ should have issued supplemental
decxs.xoncs ascertaining residence in the Republic bf Slavenia from 26 February 1992 on ex
officio, it is possible, since the MNZ did not do tHis, to file an ac:ion dye to nan-response of

183. With regard 10 point 4 of the afarementioried decision the Go . sl
, . : po vernment underline that
it resulted in the tme-limit fpr the submission of applications for parmanent residence permits
under the ZUSDDD being lifted, meaning that su¢h applications can still be submitted. This

fact is important for the applicants who still have fo i ican
: . t submitted an application fo
residence permit under this act, p pplication for permanens

186. With regard to the first four points of the ldecision the Government vecall, as above,
that the fact that legislator is late in eliminating the inconsistency in the ZUSDDD does
not prevent the court from issiing s decision in a specific case (thus the Constitutiona)
Court decision follawing the constimtional complajnt in case no. Up-211/04 (Official Gazette
of the RS no. 28/2006)). For the applicants this § the possibility of their applications,

where they have been submimed, being dealt With in the spirit of this decision of the
Constitutional Court,

B. »Did the applicants have ai their disposal an effective domestic remedy for their complaint
zmdeir Article 8 us 1o the non-compliance with the \Constitutional t2ourt’s decision of 3 April
2003, as required by Article 13 of the Convention? (Question na. ) : '

1R7. In respanse 1o this question the Gavernment refer to their allegations in §§ 139 and
186 of the observations, that in view of the Constimtional Court decision no. Up-
211/04 (Official Gazette of the RS no. 28/2006) the fact that the legislator is late in
elin}inating the inconsistency in the ZUSDDD did not prevent the court from issning a
decision in a specific case. To the apinion of thi Constitutional Court the Administrative
Court could — taking into account the instructions jof the Constitu-ional Court from decision
no. U-]-246/02 - decide in the case despite the unchanged legislation. The right move for the
applicants would therefore be the institution of administrative proceedings and thereafier an
administrative dispure,

188, As regards the fulfilment of point 8 of decigion no. U-I-246/02 the available domestic
remedy was filing of an action due to non-response of the authority as has already been stated
above (§ 144 above),

C. » Have the applicanis suffered discrimination iy the enjoyment of their Convention rights
on the ground of their status, contrary to Article 4 of the Convention read in conjunction
with Ariicle 82« (Question no. 3)

189. The Government emphasize that the applicdnts’ position is incorrectly linked with the
wransfer from the register of permanent residents, instead of with the fact that as aliens they
did not acquire permanent residence permit. In thig connection the Government reiterate that
with regard to their non-regulated status the applicants were treated like all other aliens

¥
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they were subject to positive diserimination, since the

At

did towards oher aliens, in ather words
from the counry. The aforementioned
enia of 3 September 1992, which for the
count “that thz condition for permanent
t when the alien has had
s and was actually living here before the
them”, is yet another sign of positive

n a “systemic problem” (see, Bronmiowski

v. Poland, [GC], no. 31443/96, ECHR 2004-...)? « {Question no. 6)

190. The Government is convinced that the

originate in a “systemic problem”. It reiterates

Slovenia legitimately defined the foundations of jts|]

and ZTUJ, Tr offered 10 citizens of other republics

of the citizenship of the newly created state, while dn

was not taken up,
individual to decide whether 1o apply for citizenshi
was not a matter of an ervoneously formulated sys
the inaction of individuals who did not regularise t
ZTUI. In the cas¢ of Broniowski v. Poland [GC},
Court determined that this case involved malf;
administrative practices, which was caused hy
mechanism for restoring the rights of entitled pers
case of Makuc and others the originally formulate
enabled the persons concerned who applied with
permanent residence permit to actually acquire t
register to another did not apply for either citizenshi

E. »Has there been a breach of the rights of the q]
- Mustafa Kuri¢ in Jovan Jovanovié to

general situation cf the applicants does not

t upon independence the Republic of
egal order, inclnding through the ZDRS
were living in Slovenia the acquisition
the other hand it set out that if the offer

the provisions of the ZTUJ would start to apply to them. Tt was for each

or to regularise his status as an alien. It
for acquisition of residence permits, but
t status as aliens in accordance with the
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ctioning of domestic legislation and
he non-implerrentation of an effective
s from the area of the Bug River; in the
system under the ZDRS and the ZTUJ
in the time-limit for citizenship or for
nem. The persons transferred from one

i
n

h Or permanent 1esidence permit,

pplicants Milan Makuc, Ljubomir Petres,

peaceful ergfoymem of .their possessions, within the

meaning of Article. 1 of Protocol No. I, in as much as. thay cannot benefit from their

contributions to the pension fund?« (Question no, 7)

191. Tn the application the applicants allege th
contributions which they had paid regularly uni} th
co-dependent right to pension for the period the
contributions were “frozen™,

192. At the time of the alleged violation, in
insurance in the Republic of Slovenia was regula
Fundamental Rights Deriving from Pension and In
SFRY no. 23/82), which regulated on the general |
invalidity insurance for the territory of the entire

t they have Jost all their social security
date of their erasure, and thereby also the
worked. They allege that their pension

February 1992, pension and invalidity
by two laws, the first being the Act on
lidity Insurance (Official Gazette of the
vel the rights cleriving from pension and
prmer SFRY, and the second being the
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?ension and Invalidity Insurance Act (Official Gaz ptte of the SRS no. 27/83 which re

n dc?taul the institutions of pension and invalidity insurance on the republig,level.hl?oﬁg::itsg
the 1nfiependence of the Republic of Slovenia, the Pension anc Invalidity Insurance Acr
(Oﬂif:ual Gazette of the RS na, 12/92) started o a;gly from 1 April 1992, That act instituted a
new instrument - voluntary and supplementary insjirance; however, it remained hased on the
System of compulsory insurance, the inalienability of pension and invalidity insurance rights

and their not heing subject 1o the statute of limitgtions and the caneept of the rights under
compulsory insurance being granted solely on the bhsi : ibuti

i 1Y insurance in the Republic of Slovenia is
regulated by the Pension and Invalidity Insuran¢e Aot of 1999. The system consists of

compulsory pension ang invalidity insurance |based on inter-generatianal solidarity,

The system is founded on several principles. The rinciple of comoulsary insurance requires
tl}at‘ CVery person entering formal employment or| starting to perform an independent or a
srml{ar busu}ess activity and therehy achieving come, shall participate in compulsory
pension and invalidity insurance. The principle rights derive from work means that the
Insured person’s work or pay for the work is the sdle basis for the leve] of contributions and
the assessment and scope of rights deriving from them. The principle of mummality and
sohdg,my_, whereby subjects ensure for themselves material and social security by paying
contributions in accordance with their means, and later, when they fulfil the conditions, they

claim and recejve the rights deriving from compulsery insurance, holds an important place in
the system as well. :

194. The rights guaranteed in the ZPIZ-1 are ipalienahle perscngl rights and cannot be
assigned. They are not subject 1o the Statute of limitations and cannot be revaked, reduced or
restricted, except in cases expressly stipulated by lavy,

195. As the Court decided in the case of Milled v. dustria, no, 5849/72, the Convention
does not guarantee the right to an old-age pension of itself, ¢lthough the payment of
contributions into a pension and invalidity insurance scheme may Create a property right
protected by Article 1 of Protacol No. ] — but enly, as the Cowrt underlined in the above case,
upon determining that the applicant has met all requirements for obtgining the right to
pension stipulated by the national Jaw,

. 196, Pension jnsurance in the Republic of Sloveia covers the widest circle of persons. In
the first place, it is the persons employed in the térrifory of the Reprblic of Slovenia whereby
nationals and non-nationals are treated equally, § ctive of whetier they are employed by
national or foreign employers. ’

197. As a rule the insured person acquires the right from compulsory insurance on the day
he meets the requirements for acquisition of the fight. Apart frora age, the main element

required for fulfilment of the conditions for acquigitien of the right pension is the pension
qualifying period.

198, It is evident from the cutline of the pension and invalidity insurance system in the
Republic of Slovenia that the vight to pension and also stll is dependent on the
payment of contributions for pension and i validity insurunce, and was and is
inalienable and not Subject to the statute of ljmitations; it hears no connection to
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citizenship, nor to the permanent residence of the jnsured person. The rights deriving
from compulsory insurance cannot be revoked, reduced or restricted. For stateless

perl-:ons the time spent in the insurance schemé adds ta the pension qualifying period as
well.

199. The applicants’ allegations about the loss|of their social security contributions, which
* they had paid regularly until the date of their efasure, and thersby also the loss of the co-
dependent right to pension for the period they wdrked are unfounded. The documentary data
indicate that the applicant Jovan Jovanovié has §4 years, 11 months and 1 day of pension
qualifying period recorded in the Institwte’s cengral records (ses evidence B21), while the
applicant Mustafa Kuri¢ has 9 years, 7 months angl 26 days of pension qualifying period. The
data on the pension qualifying period for Ljuborhir Petred, bom on 15 September 1940, are
not evident from the central record of the Institute. The Institute in fact holds data in its
cenwral record for two persons bearing the same name, but neither of them have the same birth
date as the applicant. There is no daubt, however,that the applicant Ljubomir Petre%, bom on
15 September 1940, never submitted to the Institute a request claiming the right to pension.
Equally, the documentation lodged with the Cdurt by the applicant and received by the
Government from the Court gives no indication jthat he submitted any such request. If the
applicant were to insist in the allegation that he did submit such a request, the Government
propose that the Court requests him to submif appropriate evidence.. In such case the
Government reserve themselves the right to resporid.

200. On 14 May 2006 the Institute called upon the applicant Mustafa Kurié to submit
documentation which would indicate that he ppid contributions for the period when he
performed the business activity of an independent craft establishraent, in other words since 5
November 1988, but he has not responded to thisirequest. The ZPIZ-] indicates that periods
of insurance. are counted towards the insured period, if for sich periods the prescribed
contributions were paid. It is not clesr from the Ipstitute’s records that as the proprietor of a
craft establishment Mustafa Kuri¢ paid contributions for pension and invalidity insurance, His
allegation that he regularly paid contributions right up until the date of transfer to the register
of aliens is therefore untenable. If the Cowrt disposes of documentation which would prove
the contrary, the Govemment reserve themselves the right to respond.

201. The applicant Jovan Jovanovi¢ was enteréd in the Institute’s records until | Qctoher
1992 (as employed up until 31 March 1992 anly). After he voluntarily terminated his
employment relationship, from 1 April 1992 to 1 Qetober 1992 his contributions were paid for
him as an unemployed person registered with the {Institute - a right granted of anyone whose
employment relationship had ended in the same; way; in the applicant’s case, such status
continued for the same period of time as it wotld have for any comparable worker with
Slovenian citizenship. It follows, therefore, that the transfer to the register of aliens in no way
affected his rights deriving from pension and invaljdity insurance.

202. On proposal of 1 February 2007, filed by the attending physician of Milan Makue, the
Koper Regional Unit of the Slovenian Pension and Invalidity Insurance Institute issued a
decision of 20 September 2007 classifying him into the category I of invalidity due to the
consequences of disease, and granting him right to invalidity pension starting as of 3
September 2007 onwards. The said decision clearly indicates that he met the Tequirements of
age and of pension qualifying period which entitl¢ him to invalidity pension; it follows from
the above that the Institute counted into his pension qualifying period all the years when
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Should the Caurt hold that in the present case the applicants’ rj i
' ‘ ghts under the Convention
have been violated, the Government respectfully| propose that the Court decides on the
amouns of just satisfaction according to its well established case iaw.

ge: Permanent Representative of the Republic of Slovenig to the Council of Enrope
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APPENDICES - list of evidence enclosed

Bl- decision of the Govemnment of the Republic of Slovenia of 3 September 1992

B2 - decisi.on. of the Pensi9n and Invalidity Institute! of Slovenia, unit Koper of 20 September
2007’ classifying the applicant into the category I of invalidity with a righr 10 invalidity
pension as of 3 September 2007 onwards, and the accompanying lettar of the Institute

B3 - decision_ of the Ministry of the Interior of 10 Ogtober 2000 no. 0301-11/23 -XV]I-
328.290 terminating the proceedings

Bg - d_ecisign of the Ljubljana Administrative Unit of 3 Octoker 2006 terminating the
proceedings in the matter of issuing a residence permit

B5 - geci'sic?n of the Ministry of the Interior of | Degember 2006 no. 213-264/2006/16 (1341-
11) dismissing the application for citizenship :

B6 - decision of the Nova Garica Unit of the Adminjstrative Court of the Republic of
Slavenia of 20 May 2005 no. U 37/2004-11 rejecting the action

B”l - decision of the Ministry of the Interior of 14 Navember 2005 no. 213-326/5 (1341-33)
dismissing the application for citizenship

B8 ~ decision of the Ministry of the Interior of December 2004 no. 1812/07-XVI-219.461 -
terminating the proceeding in the matter of issuing i permanent residence permit due to the
party’s inactivity in the proceadings

B9 — decision of the Ministry of the Interior of 13 June 2006 no. 213-346.206 (1341-33)
dismissing the application for citizenship ‘

B10 - decision of the Ministry of the Interior of 21 February 2006 no. 213-328.097/4 (1341-
07) dismissing the application for citizenship

Bll - decision of the Ministry of the Interiar of 26 May 2005 no. 1812-04-233-0110/05
rq:j ecting the application for issuing a permanent resigence permit

B12 — decision of ihe Constitutional Court no. Up-8( /95 of 15 July 1999
B13 ~ decision of the Constitutional Court no. Up-333/96 of 1 July 1999
B14 ~ decision of the Constitutional Court na. Up-211/04 of 2 March 2006
B13 - decision of the Constitutional Court no. Up-371/03 of 16 June 2005
B16 - decision of the Constitutional Court no. Up-419/03 of 23 October 2003
B17 - decision of the Constitutional Court na. Up-1062/03 of 15 March 2007

B18 - decision of the Constitytional Court no. Up-171/95 of 10 December 1998
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B19 - decision of the Administrative Court of the Republic of Slovenia no, Up-60/97 of 31
May 2006

B20 — letter from the Pension and Invalidity Institute pf Slovenia of 18 October 2007
B21 — letter from the Pension and Invalidity Institute pf Slovenia of 8 October 2007

B22 ~ letter from the Pension and Invalidity Institute pf Slovenia of 29 Qotober 2007
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Observations of the Govern
merits of the a

(Mitan Makuc and Others v. Stovenia, applicatio

ment of the Repub

On 31 May 2007 the European Court of Human Rj
partial decision as to the admissibility of the applic
by Milan Makuc and others, represented by thej
Slovenia (hereinafter: the RS). In the application
numeroys violations of the Convention for the Pro
Freedoms (hereinafier: the Convention), which oc
out by the RS without any legal ground,

The Court has decided in its partial decision as t
alleged by the applicants were inadmissible due to
Government of the Republic of Slovenia (herei
observations as to the admissibility and the me
Convention and Article 1 of the Protocol No, 1, bot
and 14 of the Convention.

1. Preliminary objections of the Government

a)

The main argument of the Government is the fact]
domestic remedies prior to filing the appli
Government also respond to the question expressly
applicants exhausted all effective domestic Jegal re
pursuant to Article 8 of the Convention and Article
35 § I of the Convention? ™). In addition the ohjec

the application being manifestly ill-founded and lac

In the present case, after the time-limit stipulated
Gazette of the RS no. 1/91-1, hereinafter: ZTU
transferred from the register of permanent residen

either citizenship or, in case of aliens, a permancn
with non-regulated status as they had not in the six
citizenship according 10 Article 40 of the Citi

(Official Gazefte no. 1/91, hereinafter: ZDRS: Z
lodged an application for the acquisition of Sloveni
had been dismissed, As a consequence, on 26 Feb
began to apply for the applicants, including those

n Court of Human Rights Received 11/26/2007 01:56PM 7 * Pg 65/75
DR PRAVGBRANILSTVO

of Slovenia to the admissibility and the
no. 26828/06)

ki
pplication in the European C{wt of Human. Rights ~ case E-376/06

hts Court (hereinafter: the Court) issued a
tion lodged with the Court on 4 July 2006
Italian lawyers, against the Republic of
e eleven applicants allege to be victims of
ction of Human Rights and Fundamental

purred due to the “illegal erasure” carried

p the admissibility that several violations
Various reasons. However, it requested the
after; the Government) fo present their
ts of the claims under Article 8 of the

also read in conjunction with Articles 13

that the applicants have not exhausted

ation with the Court. Herewith the
sked by the Ccurt under no. 1 (“Have the
edies in connection with their complaints
of Protacal No. 1, as required by Article
ns ratione temporis, ratione materige, of
of victim status are presented.

in Article 81 of the Aliens Act (Official
s Zakon o nygcih), the applicants were
{the basis for eatry into the register being
residence permit) to the register of aliens
onth period sct ont for the acquisition of
uship of the Hepublic of Slovenia Act
n o dréavijanstvu Republike Slovenije)
citizenship, or after such an application
1992 all the provisions of the ZTUJ
regarding the obligation to acquire legal

basis for residence in the RS in the form of permanent or temporary residence permit. As they

possessed no permanent residence permit they were,
Having no legal basis to reside in the country (pef
issued to them by the Sacialist Republic of Sloveni
time they were still citizens of the SFRY with per
were consequently annulled.

transferred fron1 one register into another.
manent residence permit), the documents
B (then a republic within the SFRY) at the
manent residence in the area of Slovenia,

#2177 B.0OGS /075
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The Govermnmen: firmly believe that the right move to assure the respect of the rights
guaranteed by the Convention would be the institution of administrative proceedings by filing
an application for the acquisition of a permandnt residence permit, and in case of an
unfavourable outcome of such proceedings, even | ging of a constitutional complaint which
in comparable cases has proved to be a successfull remedy, The procedure to follow would
therefore be an application for the acquisition of a permanent residence permit based on one
of the acts regnlating the matter: ZTUI, Act Regulpting the Legal Status of Citizens of Other
Successor States to the Former SFRY in Sloveni (Official Gazette of the RS, no. 61/99;
hereinafier: ZUSDDD,; referred 1o as »the Legal Syatus Act« in the partial decision as to the
admissibility; Zakon o urejanju statusa driavljanoy drugih driav naslednic nekdanje SFRJI v
Republiki Sloveniji) or Aliens Act (Official Gazette of the RS, no. 61/99, as amended;

hereinafter: ZTUI-1), all with a goal of acquiring the basis for legitimate residence in the
territory of the RS.

The situation differs from ane applicant to another kince eight of the applicanis have not been
issued a permanent residence permit whereas three pf them have already acquired one.

For the applicants who have still not been issued
have never applied for it), the effective legal remedy is the administrative proceedings: firstly
a request for a permanent residence permit filed at the administeative unit or at the Ministry of
the Interior (MNZ), if they wish o acquire permanjent residence permit under the ZTUJ and
under the ZUSDDD, respectively. In case of an unfavourable decision of the administrative
unit an appeal is possible to the MNZ within a 15-day time-limit; within a time-limit of 30
days of delivery of the decision from the MNZ they also have the possibility of instigating an
administrative dispute at the Administrative Court df the Republic of Slovenia. In the event of
an unfavourable decision from the MNZ in the proceedings for issning permanent residence
permits under the ZUSDDD, they have the possibility, within 30 days of delivery of the
decision, of instigating an administrative dispute afl the Administrative Court of the Republic
of Slovenia. In both cases the Supreme Court mjles in the seccnd instance. If the rights
guaranteed by the Constitution have been violated (the applicants have cited violation of the
principle of equality referred to in Article 14 of the Constitution in comparable cases) the
passibility of constitutional complaint with the Constitutional Court exists; it is important to
emphasize the both quashing and reformative powets of the Constitational Court.

In addition 1o its rulings on constitutionality and legality with regani to the so-called “erased”,
the Constitutional Court has afso ruled several times on alleged violations of the constitutional
rights of these persons, who exercised their rights through coristitutional complaints. In
several cases the Constitutional Cowrt determingd violations of rights protected by the
Constitution, and took appropriate action as well as instructed the administrative anthority on
its oblipatory future actions. Thus, e.g., in decision po. Up-60/97 of 15 July 1999 it decided to
set aside the judgments of the courts and the decisions of the MNZ, and ordered the
administrative unit to enter the applicants, until the adoption of a law regulating the status of
cirizens of other successor staies to the faormer SFRY in the RS (this was the ZUSDDD), or
until the expiry of the deadlines given in it, in the register of permanent residents of the RS. In
decision no. Up-333/96 of 1 Tuly 1999 it decided ta set aside the judgments and decisions and
instructed the administrative unit to re-enter the applicant, until the adoption of a law
regulating the status of citizens of other successor, states to the former SFRY in the RS, or
until the expiry of the deadlines given in it, in the register of permanent residents of the RS,
and 1o issue him driving licence for this peried. |

ent residence permits (four of them

|
|
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In its decisions in these two cases the Constitutional Court toek: into account its decision
b-{-284/?4 of 4 February 1999, and in this way filled a legal vacuum arising from the
legislator’s failure to amend the provisions of the het for which the Constitutional Court had

determined in this decision that it ran counter to thg Constitution (ZUSDDD was published on
30 July 1999).

Qf panicplar importance regarding the Constitutional Court decision no, U-1-246/02 (whereby
it detgrmmcd the non-compliance of certain provisipns of the ZUSDDD with the Constitution,
set a.sxd{: the t}uec-mouth time-limit set out in Article 2 § 2 of the ZUSDDD for submitting
_alppltcz}uons for permanent residence permits, instructed the legislator to eliminate the
meansistency within a six-month time-limit and instructed the MNZ to issue supplemental
decisions ascertaining permanent residence in the RS from 26 February 1992 onwards to
petsons who _had under }he _ZTUJ, the ZUSDDD or the ZTUJ-1 already been issued

Court for re-examination, wherein that court shoul,
in Article 1 of the ZUSDDD “actually residing in
1990 on”, the Constimutional Court here particularly emphasised that the faet that the
legislator was late in eliminating the inconsistericy in the ZUSDDD did not prevent the
court from issning a decision in the case. [t itherefore made the assessment thar the
Administrative Court could — taking into account the instructions of the Constitutional Court
from decision no. U-1-246/02 — decide in the case despite the unchanged legislation.

appropriately assess the legal term set out
Repuhlic of Slovenia from 23 December

It follows from the above that the persans concerned could, after the obligation had arisen for
the legislator to adopt adequate legislation referred 10 in point 7 of decision no, U-1-246/02,
effectively safeguard their rights protecied by Constitution by lodging an individual
canstitutional complaint,

In this context, it is essential to underline the fact that in respect o’ Anticle 60 of the ZUSTS,
the Constitutional Cowrt may itself decide on a disputed right or freedom, provided its
decision can be reached on the basis of jnformation contained in the case file, if such
pracedure is necessary in arder to remedy the consaquences thar have already occurred on the
basis of the annulled individua) act or if such is n uired by the rature of the constitutional
right or freedom. Where acting in such a m ey, the Constitational Court follows the
prineiple of full jurisdiction, which is applied wherever the Constitutional Court rakes the
view that this is indispensable to protect fundamestal rights and freedoms. In such cases, if
the circumstances of the case so allow, the Constitational Court ray itself decide and apply
its competences from Article 60 of the ZUSTS, are several examples of such decisions
in the area of minor criminal offences {(e.p. cases ino. Up-371/03, Up-419/03, Up-1062/05),
and also e.g. in case no. Up-171/95, the latter rejat ng to the claim for a pension by a farmer
member of the Yugoslav People’s Army; in this latter decision the Constitutional Court set
aside the judgments of the courts and the decisions of the Pension and Invalidity Instimte of
Slovenia and decided that the applicant was enti ed to a prepavment of military pension
pursuant to the Decision on the prepayment of mili pensions,

The Government underline that in the case of applicants who have already been issued
permanent residence permits (three of the eleven) dhmestic remedies have not been exhausted
either: the applicants failed to file an action due to on-response of the authority. These three
applicants were indeed issued resident permits (valid from the date of issue) pursuant to the
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ZUSDDD, the ZTUJ or the ZTUI-1, but they

ascertaining their permanent residence in the sens
the Constitutional Court. However, when the admis
domestic law provides for an appropriate remedy. F
Dispute Act (Official Gazette of the RS no. 105/20
sporu) it is possible to file an action requiring the |
{action due 10 non-response of the authority — rozZh
Article 31 of the previously valid Administrative [
50/97, as amended, hereinafter: ZUS) was practical

ILv«ere not issued supplementary decisions
of point § of Jecision no. 1J-1-246/02 of
istrative authority fails to perform its duty,
ursuant to Article 33 of the Administrative
D6, hereinafter: ZUS-1; Zakon o upravnem
ssuing or delivery of an administrative act
@ zaradi molka organa). The provision of
ispute Act (Official Gazette of the RS no,
y identical,

Since they were not issued supplemental decision |
Court decision, the aforementioned three applicants
In a similar case (1J 39/2002) the Administrative €
the MNZ to “decide on the claimant’s permanent n
up to the date of acquisition of the permanent residgnce in the RS™ ‘which in this specific case
the party received within the same preliminary adminisirative procedure on 29 March 2002),
The Administrative Court states that the MNZ mus} issue, on the basis of the point 8 itself, to
persons to whom peint 8 of decision no, U-I-246/02 of the Constitutional Court relates

eferred to in point 8 of the Constitutional
s could have therefore required its issuing.
purt of the Republic of Slovenia instructed
psidence in the RS from 26 February 1992

’,

supplemental decisions in case that these persons
the cited decision. If the MNZ fails 10 act
Administrative Court, the party may, pursuant to

the substantive conditions set out in
accordance with a judgment of the
Z18-1, file a rew action.

With regard to the specific violation of Asticle 1 pf Protocol No. 1 (peaceful enjoyment of
property) relating 1o four applicants whose pension and invalidity insurance contributions
were supposedly “frozen”, and the applicant who was supposedly deprived of the
compensation of income during the child-care leave from 1 December 1992 o 26 July 1993 at
the latest, the Government underline that domestic temedies have not been exhausted in these
cases, either. None of the four applicants have evan initiated the proceedings relating to the
right to pension (in 2007, decision granting him right to invalidity pension was issued to one
of the applicants; however, the proposal was filed by the applicant’s antending physician).

b) |
Additionally, the Government argue that the Court is not competent ratione tfemporis to
consider the case. Should the conduct of the Republic of Slovenia have violated Article 8 of
the Convention and Article 1 of Protocol No. 1§ independently and in conjunction with
Articles 13 and 14 of the Convention (prohibifion of discrimination), the Government
emphasize that the events which the applicants claim to be the sowrce of the violations by the
RS accurred prior to 28 June 1994 when the Convention entered into force for Slovenia. In

accordance with generally vecognized rules of international law (Article 28 of the Vienna
Convention on the Law of Treaties, Official Gaz:tte of the SFRY no. 30/72) international
treaties cannot bind retroactively. The applicants allege close connection of the evenis
supposedly being the source of the violation of the|Convention rigats with the elimination of
the basis for permanent residence in the RS and, cpnsequently, the transfer from the register
of permanent residenis; therefore the events whiph, by the applicants’ view, present the
consequence of this act, cannot be considered sepagately from the * violation” iself. Since the
actual event in the present case is outside the ratigne temporis jwisdiction of the Court, the
latter cannot rule on events which occurred after the entry into force of the.Conyentlon. asa
result of the direct causal link with the event which occusred prio~ to the entry into force of
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the Convention, If the Court decided to consider these events,

belief extend its ratione temporis competence. The
Moldavan and others and Rostas and others v. Ro
March 2001, Voroshilov v. Russia, po. 21501/02,
(decision), no. 47634/99, of 29 June 2000, and

12806/87, of 26 October 1993,

The ravione temporis inadmissibility is further pre
Ana Mezga. The loss of the childcare leave and of
instantaneous event limited in time, which lasted

the latest and can therefore, dug 1o its rarione temp
the Court.

c)

The Government further recall that according to the
citizenship and residence is outside the scope of
regulate it independently. Consequently the asses
relating to the acquisition of citizenship or residen
scope of the Convention, Neither the Convention
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it viould to the Government’s

{Court adopted such a view in the cases of
mania, no. 41138/98 and 64320/01, of 21

of 8 December 2005, Kadikis v. Larvia
Stamoulakatos v. Greece, judgment no.

sented in the part velating to the applicant

he compensation of personal income is an
rom 1 December 1992 1o 26 July 1993 at
oris inadmissibility, not be considered by

Court’s case-law regulation of the field of

the Convention and the contracting states

sment of legislation and specific actions

ge permits is ravione materiae outside the

acquire or retain a particular citizenship; equally, th
enter or to reside in a particular co
Uner v. the Netherlands [GC),

according to the case-law of the Court it is not
Convention places an obligation on 8 contractin

reunification, or an obligation to ensure for non-citi
place to develop family life (4hmut v. the Nethei
Reporis on judgments and decisions 1996-VI, Pp. 203

The Court does indeed cite some cases asserting
denial of citizenship might affect the applicant’s ri
from the start in 1991 and 1992 - the right to citi

nor its Protocols guarantee any right o
y do not guarantee the right of an alien to

untry or the right to stay in its tertitory (see e.g. the case of
no 46410/99, § 54, ECHR 2006-..., Chahal v. the United
Kingdom, judgment of 15 November 1996, Reports 1996-

V, p. 1833, § 73). Moreover,
ssible to conclude that Article 8 of the
state to ensure in its territory family
izens the right to choose the most suitable
rlands, judgment of 28 November 1996,
13, 8 71).

t in certain circumstances the arbitrary
ts. However, in the present case — right
ip was not arbitrarily denied to any of

the applicants - neither the right to citizenship of their original republic nor the right to
acquire other citizenship, i.e. Slovenian citizenship] At that time, none of the applicants even
applied for citizenship of the country in which they resided. Equally, they were not denied the
right to permanent residence, since they did not apply for permanent residence permit at that

time. Since no country can be expected to “conseri
but indeed on the contrary, in the circumstances
inhabitants would show some autonomous action,

1™ its inhabitants to acquire its citizenship,
given it is reasonable to expect that its
the assessment of the applicants’ position

regarding the alleged violation of the right to respect for private and family life as proteciad in
Article 8 of the Convention is rarione materiae incompatible with the Convention.

d)

As to the applicants who have alveady been jssued permanint resid'eupe permit the
Government plead that the applicants cannot be considered to be victims within the meaning
of Article 34 of the Convention. g

1

|

E
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e)

For the reasons set out ahove, the Govemnment plead the preliminary objection of the
application being manifestly ill-founded, since if is quite evident that the actions supposedly

representing a breach of the Convention violated fone of the applicants' rights protected by
the Convention,

2'

As 10 the merits the Government state that it offered to all citizens of the other republics of
SFRY living in its serritory upon the independence the acquisition of Slovenian citizenship by
naturalisation under exceptionally favourable condilions; in this way it acted according to its
domestic legislation, at the same time respecting thi provisions of the Convention, The act of

transfer of those residents of the RS who had no acquired citizenship of the RS from the

register of permanent residents into a special register of aliens with non-regulated status
cannot represent a violation, either.

It is evident from the Court's partial decision as &thc admissibility, and more so from the
application, that the two concepts - permanent residence permit anc. the entry into the register
of permanent residents — are misunderstood.

Entry into the register of residents — permanent or porary — is mierely a transaction (act of
business — akt posiovanja) of the administrative authority which reiords the actual address of
the individual in the appropriate register. The legil basis for the entry into register of the
citizens of the state is their citizenship, whereas in the case of aliens an issued residence
permit is a precondition. Only when an alien had dequired residence permit allowing him to
reside in the territory of a state he may register his|address in this state. Therefore, residence
permit is a constitutive act by the issue of which anlalien is permitted to reside in the territory
of the state. It is the fact of a permit being issued that gives the alien the right to veside (fora
longer period) in another country, The regulation of alien residence through & system of
residence permits is something common to all counjtries. Within the European Union as well
the Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on
the right of citizens of the Union and their family members to move and reside freely within
the tenritory of the Member States regulates the olligation of an alien — even a citizen of a
Member State, to acquire prior to a (longer) residence in another Member State a residence
permit. In the period following the independence offthe RS, the mater of issuing of residence
permits was regulated in the ZTULJ.

In contrast 10 a residence permit, registration of| residence is a mere transaction (act of
business) which records in the appropriate register| the actual address of the individual, and
registers him on the basis of the issued residence permit. Xt is a mere demonstration of the
fact that a person has the right to veside at a particular address. Registration of residence
is therefore a mere consequence of the fact the align has acquired residence permit and does
not, as such, constitute any right. In 1991 (actually, from 1983 onwards) registration of
residence was regulated by the Inhabitants’ Residence Evidence and Population Registry Act
(Official Gazette of the SRS, no. 6/83, as amended, hereinafier: ZENO; Zakon o eviderfci
nastanitve abcanov in o regisiru prebivalstva), Whereas executive regulations issued on its
basis regulated keeping of the registers.
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Contrary to thc. allegations in the application, the transfer from ons register into another was
by no means discriminatory, since permanent resident permits of “real” aliens referred 1o in
Article 82 § 3 of the ZTUJ were not revaked, These persons have prior to 199} acquired
residence permit on the basis of the Movement and; Residence of Aliens Act (Official Gazette
of the SFRY, no. 56/80, as amended; Zakon o gibanju in prebivamu tujcev), whereas citizens
of the other republic have never been issued resiance permit, since they never needed one
unti] the time-limit set out in Article 81 § 2 of th 1 ZTUI, This is the precise reason why no
discrimination occurred in the sense of Article 14 if the Conventicn; the aliens referred to in
Article 82 § 3 of the ZTUJ who had previously already regulated their alien status, and the
citizens of the former republics who became aliens upon the emergence of a new subject of
international law and at the same time failed to agjply for the citizenship of this new entiry,
Were not in a comparable position. Impermissible Hiscrimination involves the application of

different rules to an essentially similar situation or the application of the same rule to
essentially different situations.

With the emergence of the new independent stafe, the Republic of Slovenia, the former
federal citizenship (citizenship of the SFRY) in the erritory of the RS ceased to exist; the new
subject of international law defined, in accordanck with the rules of intemational law, the
citizenship of the newly created state. The citizens of other republics of SFRY who had
acquired Slovenian citizenship were not required to register their permanent residence (as
they were now citizens of the new state) whereas ttls ones who faled to apply for citizenship
or were not granted it, became aliens afler the expiry of the time-limit set out in Article 8] §2
of the ZTUJ and should have therefore acquired a résidence permit allowing their residence in
the newly created country. Being ignorant of law § — citizens of other republics of SFRY
should have demonstrated some autonomous action in regulating their status and either apply
for the citizenship of the new state or regularize their residence in its territory.

The transfer from the register of permanent residents within which only citizens were
registered (the matter was regulated by the Rules on the keeping and management of tha
register of permanent residents (Official Gazette of the SRS no. 13/84)) represented nothing
but a consequence of the fact that the persons concerned became aliens without a permanent

(or temporary) residence permit issued in accordance with the ZTUL The Rules mentioned
saw 10 daily update of the evidences.

By stating the above, the Govemment demonstrate fhat upon ifs independence the RS offared
0 the citizens of the other republics vesiding in its tesritory the ppossibility to acquire
citizenship of the RS; for the ones who did not pt for it and have consequently become
citizens of another state, it regulated in its legistation — quite comparahle 1o the legislation of
other states ~ the obligation to acquire residence pdrmits. As the parsons concerned failed 1o
acquire residence permit, their transfer from the register of permanant residents into a special
regisier of aliens with non-regulated status could nét represent 2 breach as it was nothing but
an administrative act of business, Since the actual avent — the transfer — cannot be considered
a violation, the subsequent events may not represent the consequences prohibited by the
Convention. '
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3.

As to the questions specifically asked by the Coupt the Government want to emphasize the
following.

A. Has there heen a violation of the applicanty’ right to respect for their private and
family life on the account of their averall situation and the lack of compliance with the
Constitutional Court’s decision of 3 April 2003, contrary to Article 8 of the Convention?
What is the effect of the Constitutional Court’s decision of 3 April 2003 on the
applicants’ rights? (Question no, 3)

In answering this question the Government in thejr observations emphasize the difference
hetween the two legal terms which are being mispsed in the present case. It is evident that
the applicants do not recognize the difference between a permanent residence permit and the
entry of permanent residence into the register. It is precisely this misunderstanding of the
terms “‘permanent residence permit” and “entry df permanent residence into the register”
which led the applicant to misunderstand the extent/of the rights o which they are supposedly
entitled, and the violation occurred. The correct notion of the difference hetween
“permancnt vesidence permit” and “entry of permanent resider.ce into the vegister” is of
essential importance — if not crucial — for the present case; consequently, it renders the
use of expressions “erasure” and “erased” unjustified.

Residence permit (both permanent and temporary) js a constitutive act by the issue of which
an alien is permitted to reside in the territory of the mate. It is the fast of 2 permit being issued
that gives the alien the right to reside (for a longer period) in another country. The regulation

of alien residence through a system of residence permits is something commen to all
countries,

In contrast to a residence permit, regisiration of resjdence is nothing but a transaction (act of
business) of the authority which records in the appropriate registe: the actual address of the
individual, and registers him on the basis of the issued residence permit. It is a mere
demonstration of the fact that a person has the|right to reside at 8 particular address.
Registration of residence is therefore a mere consequence of the fact of the alien has acquired
residence permit and does not, as such, constitute any right.

The Government reiterate once again that the applicants never pessessed residence permits
due to the fact that they did not need them as citizens of the then common state. With the
transfer from one register into another they did not |ose their permanent residence, either: the
fact of residing at a certain address cannot be, by the nature of things, changed by such
a transfer. The applicants were therefore still able to reside at their current address, although
it is true that their residence was recorded not in the register of permanent residents (citizens),
but in the record of aliens with non-regulated status; It is clear, however, that they could in no
way lose their permanent residence permits, since phese have never been issued them in the
RS, as they had never applied for them (apart from the applicants who applied for it
considerably after the year 1991).

It is emphasized in the observations with regard to applicants’ individual allegations that
Viadimir Dabeti¢ never held a permanent residencp permit in Slovenia, as he never applied
for one and therefore it was in no way possible to it 1o him. However, he was aware if
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the faqt that alien residence permit needs to be a ied for, since he has applied for it several
umes in ltaly (up to 2002). As regards the applicant Ljubenka Ristanovi¢, the observations
emphasize once again the wrong notion of the concepts of permanent residence and

permanent residence permit. As regards the applicant llfan Ademi Sadik, he did not apply for
& permanent residence permit ungil 16 February 2045,

As to the applicants’ allegations concernting the alldged loss of the right to exercise their civil,
political, economic and social rights, the observations emphasize that the applicants were not
able to exercise civil rights in the RS, since they had not applied for citizenship of the newly
created state within the time-limit prescribed in the ZDRS and coasequently did not acquire

citizenship of the newly created state. In legal prder of every state political rights and
freedoms are guaranteed 1o their own citizens only.

|

In their observations, the Government conte the applicaris’ sllegations that their
cconomic and social rights were violated due to the transfer into the register of aliens. It was
their own inactivity which led to the loss of eir employment connected rights — as
emphasized in the observations as to the applicantsi Jovan Jovanovié, Mustafa Kurié and Ana
Mezga. In the observations the Government emphasize that the applicants’ situation derived
from the fact that, being citizens of g foreign gountry, they d:d not acquire permanent
residence permit. Therefore the causal link exists hetween their non-acquisition of alien

residence permit in the country and their situation, find not between the act of the state which
was merely coordinating the records,

The Government in their observations recal] the latest case-law of “he Court - the Sisojeva v.
Latvia case [GC], application no. 60654/00, judgment of 15 January 2007

Subordinately, if the Court 1ok the view that the acts of the RS amounted to the breach of
i i tion, the Government assert that the
enship and the status of aliens meets the
n. In any event the interference was in
al, being at the: same time necessary in a
t that the events of 1991 involved the
fore necessary to establish, as an element

independence legislation of the RS in the area of cifi
requirements from Anicle 8 § 2 of the Conventi
accordance with the law and pursued a legitimate
democratic society, Ope should be aware of the
historic creation of a new state and that it was ther
of staichood for the new subject of intemational law, its corpus o7 citizens and on the other
hand 1o regulate the status of aliens, including ns whe as citizens of the other republics
of the SFRY with permanent residence in Slovenia had not applied for Slovenian citizenship.
Of course every alien is required to regulate his starus in a conntry of which he is not a
national. The requirement of every country that aliens wha reside within its terrifory or enter
it regularise their status is always legitimate in terths of ensuring public safety. It is stressed
that such action was absolutely necessary - the regujation of citizenship and on the other hand
the status of aliens is an urgent need for every stals, provided the measure is proportionate to
the legitimate goals pursued. In the present case, thg RS had of course important and adequate
reasons for the adoption of the legislative regulation.

As to the Constitutional Court decision of 3 April 2003 and its influence on the respect of the
applicants’ rights to private and family life, and theleffects of that cecision on their rights, the
Governmen; state that point & of the said decision relates to those applicants who had already
acquired permanent residence under the ZUSDDDY, the ZTUJ or the ZT!{J-I; in the present
case, it only relates 10 Milan Makue, Ljubomir Pe e8 and Jovan vaanovu_:. The Govem_m_ent
reiterate that while the MNZ should have issued supplemenal decisions ascertaining
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rcsidc?nce m the RS from 26 February 1992 on ex officio, it is possible, since the MNZ did not
do this, to file an action due to non-response of the authority.

With regard tobpoin} 4 of the aforementioned dpcision the Government underline that it
resulted in the time-limit for the submission of applications for permanent residence permits
under the ZUSDDD being lifted, meaning that such applications can still be submitted. This

fact is important for the applicants who still have rjet submitted an application for permanent
residence permit under this act.

With regard 1o the first four points of the decisio ’ the Government recall that the fact that

legislator is late in eliminating the inconsisten
court from issuing a decision in a specific cas
following the constitutional complaint in case no.
28/2006)). For the applicants this means the possib
been submitted, being dealt with in the spirit of this

B. »Did the applicants have at their disposal

in the ZUSDDD does not prevent the
(thus the Constitmtional Court decision

Up-211/04 (Official Gazetie of the RS no.

lity of their aprlications, where they have
decision of the Constitutional Court.

n effective domestic remedy for their

complaint under Article 8 as to the non-compliance with the Constitutional Cowrt’s
decision of 3 April 2003, as required by Article 13 of the Convention?« (Question no., 4)

In answering this question, the Government reiterafes its statements in the observations that,

considering the Constitutional Court decision no.
28/2006) the fact that the legislator is late i
ZUSDDD does not prevent the court from issui
opinion of the Constitutional Caurt the Administra
instructions of the Constitutional Court from deci

p-211/04 (Offizial Gazetie of the RS no.

¢liminating the inconsistency in the
g a decision in a specific case. To the
ive Court coul¢. ~ taking into account the
jon no. U-I-246/02 — decide in the case

despite the unchanged legisiation. The right move ffor the applicants would therefore be the
institution of administrative proceedings and thereafter an adminiswrative dispute.

As regards the fulfilment of paint 8 of decision no.
was filing of an action due to non-response of the ay

{]-1-246/02 the available domestic remedy
thority.

|
C. » Have the applicants snffered discriminatioL in the enjoymient of their Convention

rights on the ground of their siatus, contrary ¢
conjunction with Article 87« (Question no. §)

Regarding this particular question, the Gowv
discriminated against but were, regarding their non-
as any other alien without a residence permit;
discrimination as the RS since the RS did nof act 19
in other words they were in principle not subject
connection the Government want to emphasize

p Article 14 of the Convention read in

nt state that the applicanis were not
egulated status, subject to equal treatment
oreover, they were subject 1o positive
wards them as it did towards other aliens,
to deportation from the country. In this
the decision of the Government of 3

September 1992 which for the citizens of ather republics ordered the taking into account “thar
the condition for permanent residence in the territopy of the RS has been met when the alien
has had permanent residence registered for at least three years and was aciually living here
before the provisions of the Aliens Act started to apply to them.

~
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D. “Did the applicants' averall siation originate in a “systemic roblem” (see,
Broniowski v. Poland, [GC), &t. 31443/96, ECH 2004-...)?« (Question no?ﬁ’) (

In answering this question the Government expre isly underline that the general situation of
the applicants does pot originate in a “systemi problem”. It was not a maer of an
erroneously formulated system for acquisition of residence permits, but the inaction of
mdividuals who did nor regularise their status as ali in accordance with the ZTU].

E. »Hvas there been a hreach of the rights of the applicants Milan Makue, Ljubomir
Pc;:tr?s, Mustafa Kurié¢ in Jovan Jovanovié to peaceful enjoyment of their possessjons,
within the meaning of Article | of Protocol No. 1} in as much as they cannat benefit from
their contributions to the pension fund?« (Question no. )

Regarding the question whether there has been a
peaceful enjoyment of their possession in as

contributions to the pension fund the observations
the right to pension is inalienable and not subject
may assert their right 1o pension upan meeting th
Invalidity Insurance Act - Zakon o pokojninskem in
of the RS, no. 106/1999, 45 amended) since their
deleted from the evidence of the Pension and Invali

reach of the rights of four applicants to
uch as they cannot benefit from their
f the Govemment emphasize the fact that

the statute of limitations; the applicants
requirements set out in the Pension and
invalidskem zavarovanju (Official Gazette

nsion qualify.ng period has never been
ity Institute of Slovenia.

cc: Permanent Representative of the Republic of Slqvenia to the Council of Europe
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