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CONTENT / GLOSSARY

GLOSSARY

A
Accused person
a person formally charged with a crime by the competent authority

Appropriate adult

a relative or a person who has a social relationship with the vulnerable
person who is likely to interact with the authorities and helps to enable the
vulnerable person to exercise his or her procedural rights

Arrest
the act of apprehending a person for the alleged commission of an offen-
ce by the action of the authority

B
Beneficiary
for the purpose of this project: persons with intellectual and/or psycho-
social disabilities who are suspected or accused in criminal proceedings;
@ they are ultimately the ones who should benefit from the project out- @
comes which contribute to enhancing their procedural rights

(ot

Compulsory medical treatment

deprivation of liberty including compulsory treatment as a final decision
of the criminal proceedings based on the perceived dangerousness of a
person with disabilities

Criminal Proceedings
procedure to implement the substantive criminal laws and give a final
decision on criminal charges

D

Deprivation of liberty

any form of detention, imprisonment or placement of a person in a public
or private custodial setting by order of any judicial, administrative or other
authority; the person deprived of liberty is not permitted to leave at will
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Disability

the social effect of the interaction between the individual impairment and
the social and material environment; “persons with disabilities include
those who have long term physical, mental, intellectual or sensory im-
pairments which in interaction with various barriers may hinder their full
and effective participation in society on an equal basis with others” (Art.
1 CRPD); for intellectual and psychosocial disabilities see Methodology

E

Effective Participation

active and informed involvement in the proceedings; it does not only
cover the right to be present, but also the right to hear and follow the
proceedings

F

Fitness to stand trial

the person concerned must be able to follow the proceedings, this is not
the case if the person has a severe iliness or mental disability that hinders
participation at the proceedings

G

Guardianship

a legal relationship established through a civil court or administrative pro-
cess between a person who is deemed to lack the requisite legal capacity
(either partially or completely) to make personal decisions and a person
appointed to make decisions on his or her behalf

|

Involuntary commitment

deprivation of liberty on the basis of a perceived threat from the person
with disabilities towards the himself/herself or others under civil law

L

Legal representative

a person who represents the interests and oversees the legal affairs of a
vulnerable person, for example a court appointed guardian

10
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M

Medical assessment

medical expert opinion on the health condition as well as the perceived
dangerousness of a person (e.g. at the time of the offence) requested by
the police or the judiciary during criminal proceedings

P
Police custody

the phase from the moment of the arrest by the police until the person is
released or brought under the custody of the judiciary

Pre-trial phase

the phase between the moment a person is made aware of being suspec-
ted to have committed a crime or offence until the formal accusation by
the competent authority; it includes the proceedings before the police,
prosecutor and/or investigative judges

Pre-trial detention
any form of custody or confinement by law enforcement authorities from
@ the time of the arrest through police custody, during transfers, before and @
after judicial review of the decision to detain, and until the person has for-
mally been tried by a court and convicted or acquitted and released; in the
Handbook the term is used for detention ordered by the judiciary

Preventive detention for the purpose of forensic medical assessment
preliminary deprivation of liberty under criminal law, which is not based
on afinal judgement, on the basis of a perceived threat from a person with
disabilities for the purpose of medical examinations or treatments

Q

Questioning

questioning is used to refer to the request for information about an offen-
ce by the police, prosecutor and/or investigative judges; “interview” and
“interrogation” are used synonymously

"
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S
Suspect
a person suspected of having committed a crime

T
Trial Phase

is the phase between the formal accusation of a person and the final
judgement, including the final decision on appeals

\"

Vulnerable person

within the framework of this Handbook a suspect is considered as vulnera-

ble if two conditions are fulfilled:

e the person has an intellectual/psychosocial disability, and

e due to this disability the person is not capable of effectively
participating in the criminal proceedings

The mere diagnosis of a mental disorder or disability does not automati-

cally imply that the person concerned cannot participate effectively.

12
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EXECUTIVE SUMMARY OF MAIN FINDINGS

Criminal proceedings against persons with intellectual and/or psychosoci-
al disabilities pose a range of challenges for all involved stakeholders and
bear a particularly high risk of human rights violations for a suspect with
disabilities. This is primarily due to two facts:

First, the suspect’s vulnerability due to his/her intellectual and/or psycho-
social disability is frequently not identified. The person is therefore not
granted the necessary support, in particular medical assistance, accessi-
ble information and legal support, and may undergo a criminal procedure
without being able to effectively participate in the proceedings. This un-
equal balance of power undermines the right to a fair trial.

Second, even if the vulnerability is identified criminal law often does not
adequately respond to the needs of a vulnerable suspect. It has traditio-
nally approached disabilities, especially psychosocial ones, from a risk
prevention perspective and not from a human rights perspective that aims
to ensure equality and non-discrimination. National laws often provide a

|u

“one fits all” approach which does not take account of the individual situ-
ation of the suspect.
@ Timely identification by independent experts and adequate procedural @
safeguards which allow for active participation, are therefore essential to
ensure a fair trial for persons with intellectual and/or psychosocial disa-
bilities. The following key findings outline the main gaps identified when
assessing the implementation of the Recommendation on procedural sa-

feguards for vulnerable persons in all five partner countries.
General:

1. National criminal laws have not yet been adapted in the light of
the Recommendation

All participating countries provide certain procedural safeguards for
persons with intellectual and/or psychosocial disabilities (e.g. mandatory
legal representation). However, the research has shown that they do not
live up to the variety of the requirements set out in the Recommendation.
The already existing safeguards are not sufficient to consistently ensure ef-
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fective participation and a fair trial. Furthermore they are not always syste-
matically implemented. So far none of the five countries have adapted its
national laws to ensure all safeguards required by the Recommendation.

2. The concept of ‘'vulnerable suspect’ as set out in the
Recommendation is not reflected

None of the participating countries provide a legal definition of ‘vulnera-
ble suspects’. If laws use the term ‘vulnerable persons’ they refer primarily
to victims. With regard to suspects, criminal laws tend to refer to indivi-
dual aspects causing vulnerability which include also psychosocial and for
intellectual disabilities. The concept of vulnerable suspects or accused
persons as set out in the Recommendation is therefore not yet consistently
reflected in the national laws of the participating countries.

3. Inadequate definition of the concept of ‘disability’

National criminal laws widely lack a definition of the concept “disability”.
When referring to persons with disabilities they often use out-dated, di-
@ scriminatory and stigmatising terminology. The scope of the safeguards @
for persons with disabilities under criminal law is primarily limited to per-
sons with psychosocial disabilities putting aside persons with intellectual
disabilities. The latter consequently do not benefit from particular proce-
dural safeguards, unless their impairment is so severe that they are not
able to understand the proceedings. This is not in line with the concept of
disabilities as set out in the CRPD.

4. Lack of institutionalised cooperation between different
stakeholders

Research has shown that the quality of cooperation between professional
stakeholders (e.g. judges, prosecutors, and penitentiary staff) depends
primarily on the personal commitment and connections of the involved
representatives of the authorities. Cooperation is rarely institutionalised
and usually happens on a case by case basis.

14
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5. Lack of trainings for police, judges, prosecutors, attorneys
and medical staff

There exists a huge lack of trainings of professionals on intellectual and
psychosocial disabilities. According to the research only two of five count-
ries, Austria and Slovenia, provide specific police trainings. None of the
countries offers trainings for judges, prosecutors and attorneys, in parti-
cular public defenders. Also medical staff conducting the initial medical
assessment of the suspect often seems to lack adequate knowledge to
identify intellectual and/or psychosocial disabilities.

Assessment:

6. There exist no standardised assessment mechanisms or
procedures to identify the suspect’s vulnerability

None of the countries have established institutionalised assessment me-
chanisms to identify a suspect’s vulnerability during the pre-trial procee-
dings. The identification depends widely on the knowledge and sensitivity
@ of the individual representative of the authority who perceives signs of @
potential disabilities and takes steps to have the suspect examined by me-
dical experts. Yet, under criminal law medical assessments are primarily
done to assess the criminal liability of the suspects and his/her ability to
stand a trial but not to assess his/her needs for support to have a fair trial.

7. Practical challenges in identifying intellectual and/or
psychosocial disabilities in a timely manner

The identification of intellectual and/or psychosocial disabilities often
causes challenges for the authorities involved. Thus, frequently only appa-
rent signs are detected while less obvious indications remain undiscove-
red. This may lead to persons with notimmediately visible intellectual and/
or psychosocial disabilities not being ensured the necessary procedural
safeguards.
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8. Challenges and shortcomings in the context of expert opinions

Expert opinions play a crucial role and can have a decisive influence on the
procedure. During the research numerous challenges and shortcomings
were identified. In all countries empirical research indicated a frequently
poor quality of expert opinions. In many cases the expert based his/her
assessment on an extremely short exchange with the suspect (often not
longer than 10-20 minutes). Assessment reports were often composed of
text blocks from other reports. In none of the countries does there exist
a quality control mechanism for expert opinions. Moreover, challenging
an expert opinion proved to be difficult. In some countries the number of
psychiatric experts is low which results in an extended waiting period for
the expert opinion in the procedure.

Pre-Trial Phase:

9. The suspect is often not informed about his/her rights
in an accessible format

@ None of the countries provides standardised forms of providing informa- @
tion on procedural rights in accessible formats, e.g. easy language, braille,
etc. There exist no special formats of summons, letters or rights, court de-
cisions, protocols, etc. It depends on the individual representative of the
authorities to explain the information in a way that is understandable to
the suspect.

10. Appropriate adults, legal representatives or lawyers are rarely
present during police interrogations and the decision on pre-tri-
al detention

Research has shown that third persons are seldom present during inter-
rogations in police custody or during the decision on pre-trial detention.
In some countries police protocols are used as substantial evidence
throughout the whole proceedings, even if they were recorded without
the presence of a third person. This is particularly problematic for persons
with intellectual and/or psychosocial disabilities who may not fully under-

16
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stand the questions or the meaning of their statements. Alike, appropriate
adults or legal representatives are often not immediately notified about
the deprivation of liberty.

1. Interrogations and hearings are not audio-visually recorded

None of the countries ensures consistent audio-visual recordings of police
questionings and court hearings throughout the proceedings. The cru-
cial importance of audio-visual recordings as a means to prevent abuse
of power and to provide a neutral documentation of the interviews and
hearings was confirmed by numerous experts in all countries.

12. Lack of adequate accommodation for suspected and accused
persons with intellectual and/or psychosocial disabilities

Research has revealed a lack of adequate accommodation for persons
with intellectual and/or psychosocial disabilities in police stations but also
in pre-trial detention facilities. Forensic wards do often not have enough
capacities to host all suspects with psychosocial disabilities. Particular
@ problems have been identified with regard to sufficient capacities for @
women. There exists also a lack of adequate capacities of alternative care,
e.g. day care centres, for persons with intellectual disabilities. Due to
these shortcomings persons with intellectual and/or psychosocial dis-
abilities are often detained in ordinary prisons where they lack adequate
support and medical care.

13. Insufficient medical assistance during deprivation of liberty

Detention facilities rarely offer adequate psychological and psychiatric
assistance, in particular constant support by psychiatrists, psychothera-
pists, social workers, pedagogues, etc. The sometimes inadequate iden-
tification of mental and intellectual disorders may also entail inadequate
medication and treatment.

17
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Trial Phase:

14. Effective participation is not always ensured for the persons
with intellectual and/or psychosocial disabilities

Many interviewees with intellectual and/or psychosocial disabilities repor-
ted that they had difficulties in understanding the proceedings and follo-
wing the trial. This was partly related to the disability, the legal language,
the velocity of speaking, and the challenging situation for the person.
Some of them had also not understood the meaning of the court decision.
As in the previous phase, the quality of explanation lies again in the hands
of the individual judge in charge and the (legal aid) defence attorney.

15. Poor quality of legal representation, especially if it comes to
legal aid

Research revealed considerable gaps with regard to the quality of legal
defence for persons with intellectual and/or psychosocial disabilities. If
they do not have a private lawyer they may be represented by a public
@ defender. Often they tend to benefit of legal aid. Interviews indicated that @
the legal representatives did not spend sufficient time with the defendant
to prepare the case. Sometimes they got the case file only shortly before
the trial, or had a short exchange with the accused person before the trial.
In some countries legal aid defenders are not even required to have crimi-
nal law expertise. None of the countries provide trainings on intellectual
and psychosocial disabilities for attorneys. Accordingly there tend to be
many challenges that may undermine a competent and effective legal de-
fence of a suspect with intellectual and/or psychosocial disabilities.

Remedies:
16. Remedies are not always effective and adequate

Particular difficulties have been identified when challenging a medical ex-
pert assessment. Those include e.g. the fact that court appointed experts
may know each other, in some countries the second expert opinion has to
be paid on private expenses or is not considered as evidence on an equal
footing with the first medical assessment ordered by the court.

18
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INTRODUCTION

Persons with intellectual and/or psychosocial disabilities are among the
most vulnerable groups of suspects in criminal proceedings.

“A common feature of people suffering from a mental disorder or di-
sability is that they may suffer from permanent or temporary reduced
mental capacity. Hence, they are more likely than others to be confused
and entangled, especially when additional stress factors, such as police
questioning, arrest, trial and detention, come into play. People suffering
from emotional problems (e.g. depression, psychosis or post-traumatic
stress) and/or behavioral problems (e.g. autism, attention deficit hyper-
active disorder, and maybe also individuals suffering from drug and/or
alcohol related problems, such as severe withdrawal symptoms) are at
risk of not being able to grasp the weight and consequences of the pro-
ceedings fully. Some of these individuals are likely to have difficulties in
understanding and veraciously responding to questions, since they may
have difficulties in recalling and processing information. They are also
more likely to make damaging assertions, including false confessions,
@ since they may be acquiescent and suggestible and, under pressure, may @

£

try to appease other people or incriminate themselves.

Due to the different forms and shapes disabilities may take these persons
are the ones who are frequently most difficult to identify as being potenti-
ally vulnerable suspects. Therefore they are at a disproportionately higher
risk of not being granted adequate procedural safeguards ensuring a fair
trial. There exists a range of pitfalls during the course of criminal procee-
dings which may be summarised by a general lack of understanding on
both sides, the side of the suspect but also the side of the authorities invol-
ved in criminal proceedings. This may be coupled with a lack of professio-
nal diligence and sometimes also good will. Major pitfalls include the lack
of identification of the disability by the police, the doctor conducting the
initial assessment, the prison doctor, the penitentiary staff or the judge.
As well as the suspect’s inability to communicate with the authorities and
the medical staff in a way that he/she is listened and understood. In the
worst case these procedural pitfalls and deviations may result in the fact
that persons who would need psychiatric support and therapy end up in
ordinary prisons without any adequate medical care and persons with

19

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 19 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

Dignity at Trial

intellectual disabilities are subjected to life-long compulsory treatment.
Inappropriate treatment can be particularly detrimental for the psycho-
logical well-being of persons with intellectual and/or psychosocial disabi-
lities and may not only lead to a severe deterioration of their mental health
condition but also to self-harm, and in the worst case even death.

It has been well documented that persons with disabilities are at a higher
risk of degrading and ill-treatment in detention facilities. The former UN
Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, for example, explicitly highlighted the particular
vulnerability of persons with intellectual and/or psychosocial disabilities
noting that:

“[They] are often segregated from society in institutions, including pri-
sons, social care centers, orphanages and mental health institutions.
They are deprived of their liberty for long periods of time including what
may amount to a lifelong experience, either against their will or without
their free and informed consent. Inside these institutions, persons with
disabilities are frequently subjected to unspeakable indignities, neglect,
@ severe forms of restraint and seclusion, as well as physical, mental and @
sexual violence. The lack of reasonable accommodation in detention
facilities may increase the risk of exposure to neglect, violence, abuse,
torture and ill-treatment.”

The first and foremost entry point to prevent this situation lies in a fair
criminal procedure for persons with intellectual and/or psychosocial dis-
abilities and the provision of alternatives to criminal detention. A fair trial
must include an appropriate identification of the suspect’s vulnerability
due to his/her intellectual and/or psychosocial disability and adequate
procedural safeguards taking into account his/her particular needs to be
able to understand and to effectively participate in the trial. The following
graph illustrates the procedural pathways a suspect with intellectual and/
or psychosocial disabilities is likely to go through. Thereby it is particu-
larly relevant whether the suspect’s vulnerability due to his/her disability
is identified during the proceedings or not. If this is not the case he/she
undergoes the ordinary criminal procedure without benefiting of any par-
ticular safeguards or support.

20
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If the criminal proceeding is dismissed, the person with intellectual and/or
psychosocial disabilities may still be subjected to involuntary commitment
according to the civil procedure. Yet, since this Handbook focuses on cri-
minal proceedings, civil involuntary commitment will not be addressed.
Nevertheless it should be mentioned as a possible procedural pathway
outside the criminal system which may also result in life-long segregation
and institutionalization.

The purpose of this Handbook and the underlying research project

The European Union has addressed the situation of suspects with intel-
lectual and/or psychosocial disabilities in a specific Recommendation on
safeguards for vulnerable persons suspected or accused in criminal pro-
ceedings (C(2013) 8178/2).% The overall aim of the Recommendation is
to “strengthen the procedural rights of all suspects or accused persons
who are not able to understand and to effectively participate in criminal
proceedings due to age, their mental or physical conditions or disabilities
('vulnerable persons’).”* It applies from the moment a person is suspected
of having committed a crime until the conclusion of the proceedings and
@ includes recommendations with regard to the identification of a suspect'’s @
vulnerability as well as his/her specific procedural rights, in particular the
right to information, the right of access to a lawyer, the right to medical
assistance, recording of questionings, deprivation of liberty and privacy
(see annex IV). The underlying goal of the Recommendation is to ensure
the procedural rights of vulnerable suspects as a prerequisite for effective
participation. This is a safeguard to protect their fundamental rights and
hinder ill-treatment as well as discrimination due to their disabilities.

This Handbook is the result of a two year interdisciplinary research project
implemented by the Ludwig Boltzmann Institute of Human Rights (BIM),
the Bulgarian Helsinki Committee (BHC), the League of Human Rights
(LIGA) in the Czech Republic, the Organisation Mental Health Perspec-
tives (MHP) in Lithuania, and the Peace Institute (Pl) in Slovenia. The project

had two overall goals:
1. to assess the implementation of the EC Recommendation in all
five countries, to identify good-practices, gaps and shortcomings
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of each national criminal justice system (see Part | comparative
report), and to elaborate recommendations (see Part Ill) as well as

2. to improve vulnerable suspects’ procedural rights through capa-
city building of the professional stakeholders involved in criminal
proceedings which include in particular the police, judges, prose-
cutors, attorneys, penitentiary staff and medical personnel.

The research focused on vulnerable adult persons with intellectual and/
or psychosocial disabilities who are not able to fully understand and to
effectively participate in criminal proceedings due to their disabilities.®
It is important to note that for the purpose of this project both aspects
needed to be fulfilled; the mere existence of an intellectual and/or psycho-
social disability is not enough to be considered as a vulnerable suspect.

The principle of effective participation has been firmly established by the
European Court of Human Rights (ECtHR).¢ It does not only cover the right
to be present, but also the right to hear and follow the proceedings. The
mere representation of a suspect cannot be assumed to make up the limi-
tation of effective participation which has to be understood as an active
@ involvement.” Although the defendant must have a broad understanding @
of the proceeding and the possible consequences for him/her (including
the penalty), this does not mean that he/she has to understand every legal
aspect or evidence detail. However, he/she must be in the position - with
the help of lawyers, social workers, relatives, etc. - to follow what is said,
to explain his/her own version of the events and to take effective steps
necessary for his/her defence (e.g. demand additional witnesses, put for-
ward relevant facts etc.).® Ensuring effective participation of persons with
intellectual and/or psychosocial disabilities is of crucial importance. Due
to their lack of capacity to fully understand and participate these persons
tend to run a higher risk of not being granted the necessary safeguards,
being deprived of their fundamental rights and suffering from discrimina-
tion or ill-treatment.’

The concept of disability is approached from a human rights perspective.
Accordingly persons with disabilities are ,those who have long-term phy-
sical, mental, intellectual or sensory impairments which in interaction with
various barriers may hinder their full and effective participation in society
on an equal basis with others.”!°
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The terminology for persons with intellectual disabilities has changed
over time and varies from country to country. It should be underlined that
not all intellectual areas of human life may be impaired. The People First
Organisation, for example, prefers to use the term “persons with learning
difficulties” as it shows that these are persons who need longer time for
cognitive activities, who are learning differently and who need various in-
dividual supports."

Also the classification of psychiatric disorders and impairments differed
for a long time from country to country, depending on different medical
and psychological schools and partly on the views of the society on what
is “normal” and "impaired"”. There exists no simple definition of psychia-
tric disorders and impairments that is universally satisfactory. Until today,
some aspects of classifications which have attempted to bring some order
to the enormous diversity of mental symptoms, syndromes, and illnesses
are controversially discussed. In line with the social model of disability in-
corporated in the CRPD, this Handbook refers to the term "“psychosocial
disabilities”. It takes into account the fact that disability “is an evolving
concept [which] results from the interaction between persons with impair-
@ ments and attitudinal and environmental barriers that hinders their full @

and effective participation in society on an equal basis with others"'? Ac-
cording to the World Network of Users and Survivors of Psychiatry persons
with psychosocial disabilities include "users or consumers of mental
health services; survivors of psychiatry; people who experience mood
swings, fear, voices or visions; mad; people experiencing mental health
problems, issues or crises.””® More generally the term “psychosocial disa-
bility is meant to express the following:

e A social rather than medical model of conditions and experiences
labelled as 'mental illness".

* A recognition that both internal and external factors in a person’s
life situation can affect a person’s need for support or accommoda-
tion beyond the ordinary.

e A recognition that punitive, pathologising and paternalistic res-
ponses to a wide range of social, emotional, mental and spiritual
conditions and experiences, not necessarily experienced as impair-
ments, are disabling.
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e Arecognition that forced hospitalization or institutionalization, for-
ced drugging, electroshock and psychosurgery, restraints, strait-
jackets, isolation, degrading practices such as forced nakedness or
wearing of institutional clothing, are forms of violence and discri-
mination based on disability, and also cause physical and psychic
injury resulting in secondary disability.

® Inclusion of persons who do not identify as persons with disability
but have been treated as such, e.g. by being labelled as mentally ill
or with any specific psychiatric diagnosis.” ™

For the purpose of this project both, persons with intellectual and psy-
chosocial disabilities, have been taken together under one group due to
their potential vulnerability in criminal proceedings. They should be the
ultimate beneficiaries of this project benefitting of enhanced awareness
and capacities of professional stakeholders in understanding their situa-
tion and often complex barriers. However, the researchers are fully aware
of the factthatitis impossible to apply a one-fits-all approach and that this
heterogeneous group of vulnerable suspects needs tailor-made support
for each individual case.

This Handbook is the main outcome of this project which pools not
only the expertise of the researchers but also of the members of the Na-
tional Advisory Groups, the persons with disabilities who have under-
gone criminal procedures and the participating stakeholders at the
National Roundtables and the European Expert Workshop (see Metho-
dology). As the first one to assess the practical implementation of the
Recommendation it has been a pilot project. The particular value of the
Handbook lies in the fact that it draws on a broad stakeholder involvement
in all five countries which allowed the researchers to include all perspecti-
ves, to detect systematic problems and to include first- hand experiences
and recommendations of persons with intellectual and/or psychosocial di-
sabilities. As a project team we hope that it will be a good starting point of
practical value which enhances the awareness on the challenges faced by
persons with intellectual and/or psychosocial disabilities undergoing a cri-
minal procedure and provides some useful recommendations and tools.
However, to comprehensively address the complex topic of suspected
and accused persons with intellectual and/or psychosocial disabilities it
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will certainly need more continuous efforts, in particular regular trainings
and capacity building measures for all professionals, initiatives to enhance
inter-institutional cooperation and multi stakeholder exchanges, more fi-
nancial and personnel resources for medical assessments, forensic hospi-
tals and wards in prisons, as well as a solid political commitment to adopt
the necessary legal and policy measures.

The Handbook is structured in three parts. Part I, the Comparative Re-
port, gives an overview on the situation of persons with intellectual and/or
psychosocial disabilities in criminal proceedings in Austria, Bulgaria, the
Czech Republic, Lithuania and Slovenia. It includes experiences and cases
of persons who have undergone criminal proceedings, identifies gaps and
challenges and highlights promising practices. Part Il of the Handbook
lists criteria for the identification of good practices. Part Ill comprises
practical recommendations for the police, judges, prosecutors, attorneys,
penitentiary staff and medical personnel. They are structured according
to the procedural phases. Furthermore it contains legal and policy recom-
mendations to EU Member States as well as to the European Union. The
Annexes include practical tools designed to facilitate the initial identifica-
@ tion of a suspect'’s vulnerability (Annex I) and the provision of information @
on procedural rights during police and court proceedings (Annex Il and
Annex ).

Methodology

This topic has been approached from an interdisciplinary human rights
perspective with a strong focus on stakeholder participation.

To begin with each of the five project partners elaborated a National Ba-
seline Study assessing the implementation of the EC Recommendation
and the key challenges in the national context. The five studies are based
on desk research of legal resources, jurisprudence, literature and reports
as well as empirical data. To this end the researchers conducted five se-
mi-structured expert interviews with different professional stakeholders
involved in the criminal proceedings and, depending on the availability,
up to 15 semi-structured interviews with persons with intellectual and/or
psychosocial disabilities who were subjected to criminal proceedings and
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willing to share their experiences (Annex V). The data was enriched by the
insights gained and recommendations elaborated during the National
Roundtables which gathered up to 20 key representatives of professionals
and persons with disabilities per country. In addition all project partners
established National Advisory Groups composed of up to six representati-
ves of relevant stakeholders, in particular judges, attorneys, police, medi-
cal experts, and persons with disabilities. They accompanied and suppor-
ted the researchers throughout the whole project by providing feedback,
and giving important directions and recommendations.

This Handbook builds on the findings of all five countries as well as on the
results of the Expert Workshop held in May 2017 in Vilnius which gathered
researchers and members of the Advisory Groups of all five countries. It
served to discuss national findings, jointly elaborate key recommendati-
ons and identify criteria of good practice.
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SETTING THE SCENE

This section gives the floor to those persons who have undergone crimi-
nal proceedings and who were willing to share their experiences for this
research. They speak for numerous persons with intellectual and/or psy-
chosocial disabilities who are entangled in criminal proceedings in many
countries of this world. The research team is deeply grateful and indeb-
ted to all interviewees who participated in this project and allowed us to
better understand their situation by sharing very personal stories and
experiences and by providing recommendations for improvements.

How did you feel during the police questioning?

e "l couldn't understand... they were asking me... they were even
scaring me. They said, ‘Talk about it, talk about it". And | said, "What
can | say when | didn't do these thefts” Things like that.” (Bulgaria,
beneficiary interview 6)

e “|feltignored... that my rights were not observed. It's just that they
@ threatened me that if | didn't confess, they would beat me... Things @
like that... the police officers who interrogated me.” (Bulgaria, be-
neficiary interview 7)

e "Everything happened too fast. They did beat me at the police sta-
tion... It wasn't bad. But they did beat me as hard as they could,
but carefully. [...] They know how to do it [...]. They are smart. (not
leaving any bruises).” (Slovenia, beneficiary interview 2)

e “Yes [in the end] | told them what they wanted to hear”. (Austria,
beneficiary interview 6)

Could you make use of your right to get a lawyer?
e “I'm sure they told me that | could ask for a lawyer, but in this si-

tuation | was not in the condition to say something like that. | was
mentally ill.” (Austria, beneficiary interview 7)
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* “Yes, | was informed but they did not give me the possibility to find
my own legal representative.” (Lithuania, beneficiary interview 11)

* "Yes, they informed me about my right to contact a lawyer. That's
something the police told me. But at that time | couldnt make use
of this right because everything happened at 11pm and at that time
the police said there was no lawyer available.” (Austria, beneficiary
interview 8)

e “No, | simply didn't ask for a lawyer. They assigned him to me but
the lawyer was on their side, do you know what | mean? | told you
earlier, didn't I? He attacked me. | can really not believe this thing.”
(Bulgaria, beneficiary interview 5)

Did the police explain you your rights and did you understand the
information?

® “They just announced the articles of the Code, but did not explain
them.” (Lithuania, beneficiary interview 2) @

e Information provided by a person of trust when asked about the
experience of the suspect: "He felt wrongly accused, tricked. Not
knowing the future, and what will happen. Powerlessness, because
neither the mother nor he had all the information and did not know
how to behave.” (Lithuania, beneficiary interview 8)

e "They didn't tell me anything. You may know or not know the rights,
they do their own thing, [...].” (Bulgaria, beneficiary interview 7).

Did you get any medical support during pre-trial detention?
e | felt very bad there, | had a panic attack, | was trembling all over,
and they took away all my medication.” (Lithuania, beneficiary inter-

view 4)

* “Nobody asked me if | needed something. Nobody cared about
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me. No doctorinformed me aboutthe possibility of an examination.
Nobody said anything [...]. | have to take drugs every day but no-
body asked anything about that.” (Austria, beneficiary interview 5).

e “Well, they don't tell me anything. | go to *TELK (medical assess-
ment commission) and they don't tell me anything again. | never
understood why I'm getting this pension.” (Bulgaria, beneficiary
interview 16)

e "l do [take medicines], but they give them to me when | provoke
myself to do some stupid things. Then they give me. They don't
give them exactly on time. For example, they need to ask me, 'How
are you, are you ok?’' | mean, ‘Are you not well? Here, take this pill.””
(Bulgaria, beneficiary interview 5)

Could you inform somebody after being arrested?

* “No | was not allowed to do anything. They didn't let me contact
anybody. | had to do it all by myself. [...] | would have liked to call
@ somebody. | would have needed some support. So the pressure is @
not only on me, because someone else would have helped me to
face this situation.” (Austria, beneficiary interview 5)

* Information provided by a person of trust when asked about the
proceedings against his client: ,Mr. S. suddenly disappeared. |
called him, I visited him, and | climbed through a window into his
apartment because | thought that he might have committed suici-
de. Nothing. | called his legal guardian but he said that he does not
have any information, so we informed the police. After two and a
half weeks, a judge called, asking if we support Mr. S.[...]. Then she
informed me that Mr. S has been in jail for two and a half weeks.”
(Austrian expert interview 4)

e “They didn't tell me anything. They only questioned me.” (Bulgaria,
beneficiary interview 7).
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How did you feel during the preventive detention for the
purpose of medical/forensic assessment?

e "l explained to Dr. H. that | couldn’t sleep. This was already the third
day, | had not slept for 72 hours, | was only twisting and turning. |
had fallen into a very big depression. He said to wait for the other
doctor who was going to come in two days but he came in four. And
in fact during those seven days | could not sleep at all because | had
no pills. I was constantly in a depression, | constantly remembered
this case and | couldn’t sleep, so | was in a very deep depression
and then | was recovering from this depression for a very long time.”
(Bulgaria, beneficiary interview 12)

How was the contact with the medical expert for the
medical assessment?

e “He waited for me [in a cafe place], we talked for five or ten minutes,
and then he left again. He only explained to me that he is a psycho-
logist and why he does that. He did not ask me how | feel. In five or

@ ten minutes, you cannot start a real conversation. If he is a medical @

expert, who is paid by the court, why didn't we get a room at the
court building, where it is less crowded? From my perspective, he
is not a real medical expert, when he talks to me for five or ten mi-
nutes in a crowded place.” (Austria, beneficiary interview 12)

e “Correct. Completely sedated. I'm sure | remembered my name
and my birthday, for sure, but explaining or saying anything else
was exhausting. Of course for the judgement, when | came back to
the psychiatric hospital, the expert opinion was decisive. It said that
| would be dangerous.” (Austria, beneficiary interview 7)

How did you feel at court?

o | felt like stressed, like, in danger. [...] | even started crying when |
was already inside the court, | cried inside.” (Bulgaria beneficiary
interview 5)
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How was the contact with your lawyer?

e “| saw my legal counsel for the first time only at cour.”(Lithuania,
beneficiary interview 1)

* “Sometimes he attacked me, sometimes he defended me. Things
like that, they do whatever they want in the judicial system.” (Bulga-
ria, beneficiary interview 3)

e “But the lawyer seemed stressed. She did not take much time for
me. She wanted to see me once. Afterwards | did not see her again.
[...] . The conversation took only 15 minutes. | would have needed
more time with my lawyer to prepare everything for the trial to know
more about what is going to happen. Everything was new to me.”
(Austria, beneficiary interview 9)

How was the communication during the trial?
e “Ididn'tunderstand anything[...].” (Bulgaria, beneficiary interview 6)

e "Of course | did, | told them everything, at the police too and every-
where, | told them that | was in Polje (psychiatric hospital), all that |
went through but nobody cares. Nobody. What is important is, that
you are a criminal, you are that and that's it, it's your fault [...] You
are a zero, a loser, mentally sick person, like you should already be
written off. [...] | didn't completely understand (the questions), but
| did answer, sort of forcefully, | was completely under... | get the-
se episodes, fear, paranoia and aggression [...]. And | got so afraid
then and my mouth got dry and | can't speak so | just speak non-
sense. | don't know what to say, | can’t use my head to think. Well, |
don't know how to communicate with people.” (Slovenia, beneficia-
ry interview 11).
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1 LEGAL FRAMEWORK
AND POLICIES

Recital 1:

The aim of this Recommendation is to encourage
Member States to strengthen the procedural rights of
all suspects or accused persons who are not able to
understand and to effectively participate in criminal
proceedings due to age, their mental or physical con-
dition or disabilities (‘vulnerable persons’).

The Recommendation is applicable from the moment a person is suspec-
ted of having committed a crime until the final judgement including ap-
peal. All five countries do provide certain procedural safeguards for per-
sons with intellectual and psychosocial disabilities.’

However, the analysis has revealed that the provisions and safeguards
granted are not sufficient or are not systematically enforced to ensure un-
@ derstanding and effective participation of persons with intellectual and/ @
or psychosocial disabilities in criminal proceedings. So far none of the five
participating countries has adopted additional provisions on a national
level to implement the Recommendation.

A particularity of Bulgarian law is that it does not refer to the term “sus-
pect”, but only to the term “detainee”. The latter is defined as a person
held at the police department against his/her will on an arrest order which
is valid for 24 hours. The police have the right to detain a person if there
is information that he/she has been involved in the commission of an
offence, knowingly obstructs law enforcement authorities from perfor-
ming their duties, shows signs of a serious psychiatric disorder and his/
her behavior disturbs the public peace, or puts his/her own life or the life
of others in danger.’ Only the first option qualifies a detained person as a
“suspect” who benefits from all of the procedural rights set out in the Re-
commendation and the EU Directives of the Roadmap - directives which
have yet to be transposed into the Bulgarian legislation.”

34

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 34 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

LEGAL FRAMEWORK AND POLICIES

11 Definitions of vulnerability and disability

There exists no overarching legal definition of vulnerable adult persons on
the international or European level.’® Alike, none of the five participating
countries defines the notion of vulnerable suspected or accused persons
in their criminal laws. If laws use the term “vulnerable persons” they refer
primarily to victims. Czech legislation, for example, establishes “vulnera-
ble victims” amongst others as persons who suffer from physical, intellec-
tual or mental disability or sensory impairments that, in interaction with
various barriers, hinder their full and effective participation in society on
an equal basis with others."” Also Austrian legislation refers to “vulnerable
victims".?® Bulgarian, Slovenian and Lithuanian legislation on the contrary
does not refer to the term “vulnerable persons” in criminal proceedings
atall.?

Instead criminal laws do refer to individual aspects causing vulnerability
which include also psychosocial and intellectual disabilities. The Lithuani-
an Criminal Procedure Code mentions, for example, persons who cannot
independently defend themselves due to physical or mental disabilities.??
@ Also the Bulgarian Criminal Procedure Code refers to persons with phy- @
sical or mental disabilities which impede them from legally defending
themselves and stipulates that they shall be appointed mandatory legal
assistance.?® The Austrian Criminal Procedure Code selectively refers to
safeguards relating to specific vulnerabilities (e.g. speaking and hearing
impaired people) or to ‘personal needs’ without further elaboration of the
notion.?* The concept of vulnerable suspects or accused persons as set
out in the Recommendation is therefore not yet consistently reflected in
the national laws of the participating countries.

National criminal laws also widely lack a definition of the concept of “disa-
bility”. Only the Czech Republic offers the above mentioned description
which is almost identical to the definition of disability in the preamble of
the Convention on Persons with Disabilities (CRPD).?> The other national
criminal legislations use out-dated, discriminatory and stigmatising ter-
minology when describing persons with intellectual and/or psychosocial
disabilities. The Austrian Criminal Code for example stipulates that “per-
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sons with a higher degree of mental abnormality” should be transferred
to institutions for “mentally abnormal criminals.”?® The Bulgarian Criminal
Code usesthe term "mental retardation” to describe a prerequisite for lack
of mental competence.?” The Slovenian Criminal Procedure Act uses for
intellectual disabilities the term "mental underdevelopment” and for psy-
chosocial disabilities, mental disorder ,or any other permanent or severe
mental disturbance”.?® In sum, this shows that in four out of five countries
criminal laws have not yet been streamlined with the definition of disabi-
lity as set out in the CRPD.?

This lack of coherence in the definition of persons with disabilities results
in the fact that not all persons entitled to procedural safeguards under in-
ternational human rights law (UN Convention on the Rights of Persons with
Disabilities, CRPD) and under the Recommendation are de facto guaran-
teed these. Safeguards in national criminal law are often more restrictive
in scope. This discrepancy in protection is primarily because criminal law
has traditionally approached disabilities, especially psychosocial ones,
from a risk prevention perspective and not from a human rights perspec-
tive that aims to ensure equality, non-discrimination and the right to a fair
@ trial. At the same time, national laws and systems often do not adequately @
respond to the needs of the persons involved but rather provide a “one fits
all” approach. In Austria for example, one of the major shortcomings lies
in how persons with intellectual disabilities are dealt with in the criminal
system. Not only is tailored support lacking, but also the expert opinion to
determine the mental competence is widely limited to psychiatric assess-
ments. According to an interviewed expert, these assessments are, howe-
ver, not suitable for persons with intellectual disabilities. Pedagogical or
psychological assessments would be favourable and could lead to fewer
cases of deprivation of liberty.3°

1.2 Policies and programmes

Policies or programmes targeting procedural rights of suspects with in-
tellectual and psychosocial disabilities are rare. Out of the five participa-
ting countries, only Austria and Slovenia offer training programmes for the
police and prison officers which cover the assessment of intellectual and
psychosocial disabilities.

36

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 36 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

LEGAL FRAMEWORK AND POLICIES

Austria’s basic education programme for police officers includes aware-
ness training and operational training on how to adequately act and react
with regards to cases in which persons with intellectual and/or psycho-
social disabilities are involved. Advanced training courses offered by
the Austrian Academy for Security include seminars on how to deal with
people with psychiatric diagnoses or dementia.®" In Slovenia the police
officer curriculum includes a mandatory 3-year psychology course. Addi-
tional trainings may be offered after the completion of the basic program-
me. For example, in 2014, after several cases of suicides in police custody,
all police officers received training on recognising the risk of suicide and
symptoms of psychosocial disabilities.

In none of the countries do judges, prosecutors or other court personnel
receive any specific mandatory trainings.>® In Austria capacity building of
judges is achieved primarily through exchange with colleagues and with
direct interaction with the suspect or accused. The interviewed profes-
sional stakeholders underlined a strong need to strengthen competences
and empathy when dealing with persons with psychosocial and/or intel-
lectual disabilities.
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2 ASSESSMENT
MECHANISMS

Recommendation 4:

Vulnerable persons should be promptly identified
and recognised as such. Member States should ensure
that all competent authorities may have recourse to

a medical examination by an independent expert to
identify vulnerable persons, and to determine the
degree of their vulnerability and their specific needs.
This expert may give a reasoned opinion on the
appropriateness of the measures taken or envisaged
against the vulnerable person.

The identification and recognition of the suspect’s vulnerability caused
by his/her intellectual and/or psychosocial disabilities is essential as it fre-
quently sets the tone for the subsequent course of the following proce-
dure. Therefore, it is of utmost importance that all competent authorities
@ involved in criminal proceedings (police officers, judges, attorneys, prose- @
cutors, penitentiary staff and medical staff) are sensitive towards possib-
le indicators and have recourse to medical examinations by independent
medical experts. |dentification should be done at the very beginning of
the proceedings, because being recognised as a vulnerable suspect ent-
itles the individual to specific rights. According to the Recommendation
they concern in particular receiving information in an accessible format,
the presence of a legal representative or appropriate adult during police
questionings and court hearings, mandatory legal representation, me-
dical assistance and reasonable accommodation taking account of the
particular needs. Also national laws provide for specific safeguards e.g.
mandatory legal representation, medical assistance, etc.’® Further, the
identification may also lead to a suspension of the criminal prosecution
or proceeding. In this case a protective measure may still be imposed.3¢

The following sub-sections will take a look at the assessment methods and
mechanisms used by the police, the judiciary, penitentiary staff, health
and psychological support workers as well as at medical expert opinions.
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21 Assessment by the police
Country Guidelines for Identification Medical
identification based on assessment
Austria standardised visible signs, needs to be
questionnaire information provided required by
by suspect, previous the police
criminal record
Bulgaria information provided
by suspect, previous
0 criminal record 0
Czech Republic indicators for visible signs, needs to be
identification of information provided required by
vulnerability by suspect or family, the police
previous criminal record
Lithuania visible signs, needs to be
0 information provided required by
by suspect, medical data ~ the police
Slovenia handbook for visible signs, needs to be
police custody information provided required by
by suspect the police
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The police are usually the first to come in contact with the suspect and the
first to do an initial assessment of potential intellectual and/or psychoso-
cial disabilities. Often the police has to make an arrest decision on the spot
with little background knowledge about the person's disabilities or medi-
cal history. In some countries suspects have to be brought directly to the
hospital in case of acute danger. In Austria for example, if the police per-
ceive acute danger for the suspect or for others, before securing the crimi-
nal proceedings, they must take the suspect directly to hospital.?’

So far, none of the five participating countries have yet established a
standardised mechanism or procedure for the police to systematically
assess the vulnerability of suspects. Research has shown that the current
identification practice of the police relies primarily on apparent signs such
as appearance, communication and behaviour of the suspect, on informa-
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tion by the latter or his relatives as well as on a sensitised perception of
the individual police officer. This bears a high risk that invisible or not im-
mediately appearing disabilities may not be identified. These persons are
consequently not referred to medical assessment and do not benefit from
adequate procedural safeguards. Non-identified disabilities may transla-
te into difficult situations during the interrogations and the police may at
times feel provoked by the behaviour of the suspect.

In four out of five countries, Austria, Slovenia, Lithuania and the Czech Re-
public, the police is the first authority to decide whether or not a doctor
needs to be involved. The decision is done on a case by case basis and
depends on the individual officer handling the case. Only in a few cases,
in particular in case of deprivation of liberty or an explicit request by the
suspect, are medical examinations mandatory.® Bulgarian legislation re-
quires a medical assessment only after indictment of the suspect when
there is evidence that the accused person may be incompetent or when
the accused person’s physical and/or mental condition prevents him/her
from comprehending factual information pertaining to the case or from
providing a reasonable explanation of facts relating to the case.’? The
@ police are not required to do any initial medical assessment at the police @
station, even if the person is taken in police custody. In practice this means
that all procedural steps before the indictment in particular arrest, police
questioning, and police custody are done without taking into account a
person’s eventual intellectual and/or psychosocial disabilities and without
providing adequate safeguards.*°

If the vulnerability is not recognised during the initial contact with the
police and they decide that an arrest is necessary, the vulnerability may
still be identified on the basis of former criminal files if available or with
information provided by the suspect or his/her family members. The iden-
tification of the suspect’s vulnerability is also of utmost importance for de-
ciding whether a person can remain in custody as well as for triggering
further safeguards for vulnerable persons during custody.

In Lithuania if the police assume potential disabilities they start collecting
data on the medical history of the suspect. If the disability is confirmed,

40

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 40 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

ASSESSMENT MECHANISMS

they must apply to the state forensic psychiatry service to get a professio-
nal opinion on the need for psychiatric expertise.*' Yet, since the complete
medical data is not always immediately accessible the complete informa-
tion on the suspect'’s state of health may only be available at a later stage
of the proceedings. This means that the person may not benefit from ade-
quate support from the beginning.

Three of five countries have already taken some steps towards standard-
ising the assessment procedure at the police station. As already mentio-
ned above, Austria and Slovenia do equally provide special police trai-
nings.

In Austria, if the person is arrested and in police custody, The suspect has
to fill out a standardised questionnaire on his/her health condition, inclu-
ding mental health condition and medication. If he/she mentions mental
illnesses in the police questionnaire or shows visible signs of psychosocial
and/or intellectual disabilities the police must ensure a medical examina-
tion by the police doctor, if required also by a psychiatrist, or they must
organise the transfer to a psychiatric hospital.? In any case, police doctors
@ need to examine every arrestee with regard to his/her physical and mental @
fitness for custody within 24 hours after the arrest.*> The police must take
into consideration the prison doctor’s opinion when deciding if the person
can remain in police custody.*

m PROMISING PRACTICE: CZECH REPUBLIC

The Czech Republic has issued recommendations for the assess-
ment procedure of the police by specifying assessment indicators.
Those include e.g. the suspect’s previous involuntary commitment
in a psychiatric hospital, the care by an ambulant psychiatrist, the
assessment of his/her mental health in other proceedings, his/
her actual medication or his/her compulsory medical treatment
in previous proceedings. The police are also advised to hear the
family of the person or refer to his/her other criminal files. In case
they assume a mental disability they are required to refer the sus-
pect to a psychiatrist.*

41

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 41 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

Dignity at Trial

m PROMISING PRACTICE: SLOVENIA

Slovenia provides the police with a Handbook on the Implementa-
tion of Police Custody which includes guidance for assessing the
person’s health condition before police custody.* Accordingly, the
investigating officer must attempt to obtain as much information
as possible from the person concerned. The Handbook also un-
derlines the importance of possible psychosocial disabilities that
may affect methods of supervision of the person while in police
custody.

If medical assistance is necessary, the police officer must take into consi-
deration the doctor’s opinion on whether the detainee is capable of re-
maining in police custody; however, the final decision to suspend police
custody lies in the hands of the police officer.*” Despite this guidance the
vulnerability is not always identified.

Case: Slovenia

“They treated me as a healthy man, although I have been receiving medi-
@ cal treatment in psychiatric hospitals for 15 years. The police acted as if @
T was healthy, in reality I could barely talk to the police” #°

2.2 Assessment by the judiciary

Country Specific trainings Binding character of
forjudges expert opinion for the court

Austria Px) Px)
Bulgaria o o
Czech Republic o Px)
Lithuania o o
Slovenia o o
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In all five countries the judges must ex officio examine if the accused per-
son is capable of participating in the criminal proceeding as this is one
of the procedural preconditions.*” The overall aim of the examination is
to assess whether the person concerned can stand trial and effectively
participate.®®

Distinct from the question of being able to stand a trial, is the assessment
of the criminal responsibility of a person. For the final judgement on the
merits it can be of crucial importance whether the accused person was
criminally responsible at the time of the offence. In all five countries judges

may require a medical expert opinion by a psychiatric or psychological ex-
pert if the accused person’s behaviour or appearance during the pre-trial
hearings indicates potential psychosocial and/or intellectual disabilities.
However, as with the police, the identification of the accused person’s po-
tential vulnerability due to his/her disability depends on the knowledge,
sensitivity and commitment of the individual judge. This way, not easily
visible disabilities (e.g. intellectual ones) which were not identified by the
police risk remaining unidentified during the proceedings. None of the
five countries retains mandatory trainings for judges to support them in
@ the identification of psychosocial and intellectual disabilities. @

@ PROMISING PRACTICE: CASE EXAMPLE SLOVENIA

S. was prosecuted for robbery. The case was brought before a
court without any of the authorities involved in the pre-trial phase
(i.e. the police, the prosecutor, the investigating judge) suspecting
any kind of vulnerability of the defendant. Before the court hea-
ring took place, the defendant began to write letters to the judge
that raised the suspicion of a possible psychosocial disability. The
Jjudge ordered the social work centre to visit the defendant, check

his living conditions and report back to the court. The social work
centre reported back that the defendant might have a serious
mental illness and that application of preventive security mea-
sures might be necessary. The suspicion was further confirmed
at the court hearing, as the defendant claimed he was tied up and
pushed into water and then electrocuted. The judge ordered a psy-
chiatric expert opinion that confirmed paranoid schizophrenia
that was never treated. The state prosecutor responded by making
a motion to the court to order a compulsory medical treatment.5"
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However, there are also cases where the vulnerability remained undetec-
ted. A Slovenian psychiatric expert reported cases where the courts deci-
ded to appoint a psychiatric medical expert only at a very late stage in the
proceedings. In other cases they did not require any expert opinion on
the state of the suspect’s mental health, even when the suspect had been
in a psychiatric hospital.®?

2.3 Assessment by penitentiary staff, health and
psychological support workers

In some cases the suspect’s intellectual and/or psychosocial disability may
only become apparent after a longer period of interaction and observa-
tion. Austrian expert interviews, for example, revealed that penitentiary
staff might play a crucial role in identifying disabilities. Also in this case,
there exists no institutionalised procedure. Usually, the prison officer in-
formsthe judge in an informal manner about the assumption of a potential
disability.5® In other cases, the vulnerability may be identified with the help
of the health and psychological support personnel. These people are of-
ten the ones who also know about the existence of a guardian.>

2.4 Assessment by medical experts
Country Qualification of Qualification of Qualification of
police doctors prison doctors expert witness
Austria police doctors are general psychiatric experts with
general practitioners practitioners specific specialisation
Bulgaria no police doctors; general psychiatric or
the police calls the practitioners psychological experts

doctors from the local
hospital oremergency
unitto come and

examine the detained

Czech Republic police doctors are general psychiatric experts
general practitioners practitioners

Lithuania no police doctors; general psychiatric experts with
the police calls general practitioners specific specialisation
practitioners

Slovenia no police doctors; general psychiatric experts
the police calls the practitioners

general emergency

medical service
T T TTTITITITITITITITITIITITII I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I#a

44

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 44 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

ASSESSMENT MECHANISMS

2.41 Police doctors

As mentioned above, it is mostly the individual police officer who decides
on the involvement of a doctor. In three out of five countries, Bulgaria, Lit-

huania and Slovenia, no specific police doctors exist. If any examination or

supportis needed the police have to call the general emergency services,
medical centres or hospitals.

Case: Slovenia

A Slovenian interviewee shared his story: “I was examined by a doctor
at the police station, but the doctor did not ask me, if I was taking any
prescription medication’™?

In Austria®® and the Czech Republic police doctors are usually general

practitioners who mostly lack solid expertise on how to identify psycho-

social and/or intellectual disabilities. In Austria, especially in rural areas

the shortage of police doctors results in many individuals needing to be
@ directly brought to the (psychiatric) hospital.>’

2.4.2 Prison doctors

International legal standards®® require that prison doctors are trained
to recognise signs of psychosocial disabilities in an early stage and that
detention centres provide support from psychiatrists. In all five countries
prison doctors are general practitioners. Psychiatrists have regular con-
sultation hours on a contractual basis. In Slovenia, for example prisons
arrange the psychiatrists’ presence 2-3 times per week. Complaints to the
Ombudsman of insufficient psychiatric care are very common.* Similarly
in Austrian prisons, psychiatric experts are only consulted in case of
certain indications e.g. information provided by the arrestee, the arrest
report or reports by medical experts or prison officers.®

@ PROMISING PRACTICE: AUSTRIA
The Austrian Ministry of Justice has issued guidelines for prison
doctors to contribute to an early identification of mental illnesses.
It includes questions to ease identification as well as clear guide-
lines when to refer cases to the judiciary for further assessments
(i.e. expert opinion).
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2.4.3 Medical expert opinion

Judges and prosecutors may commission expert opinions by court ap-
pointed medical experts (expert witnesses). In all five countries judges are
not bound to the expert opinion. It functions as part of the evidence that is
subject to the free consideration of evidence. Although these opinions are
not legally binding for the court, they are de facto frequently very influenti-
al for the judges’ decisions. It is therefore particularly alarming that expert
opinions are often of poor quality and fail to comprehensively picture the
situation of the suspect. Research has shown that many of them are still
composed of text blocks taken from previous assessments and fail to pro-
vide an in depth assessment of the current situation of the suspect. Inter-
viewed stakeholders criticised the often insufficient examinations perfor-
med by court experts and noted that the interviews would sometimes last
only 10-20 minutes.®> The remuneration of the experts also tends to be
low. The research for this project has shown that key indicators for the
quality of medical expert opinions are the qualification and commitment
of the experts, the time spent with the patient as well as the tailor made
diagnosis.

In Austria, the court database displays expert witnesses with their speci-
fic field of expertise. Judges and prosecutors may either choose an ex-
pert from this database or, in case a specific qualification is needed which
cannot be found among the experts in the pool, mandate an external ex-
pert.®® Due to the limited number of forensic psychiatric experts judges
may sometimes even mandate experts in familiar fields to psychiatry. This
practice is however highly critical as they often lack the pertinent exper-
tise on the topic and their opinion has nevertheless decisive influence.®
According to Austrian law persons with intellectual disabilities should also
be examined by psychiatric experts. However, psychiatric assessments do
not provide pertinent information on intellectual disabilities.®®

The quality of expert opinions varies. Some of them are excellent, which
results in those experts becoming overburdened, while other opinions are
of a fairly poor quality. Interviews with persons with intellectual and psy-
chosocial disabilities revealed that the time court experts spent talking to
them ranged between 5 to 45 minutes.®®
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Cases: Austria

“I saw the medical expert for 10 minutes and while I was talking to the ex-
pert I felt very sedated. Even though I understood the fact that the judge
had to trust the expert, I felt that it was not right to get a diagnosis under
these circumstances.” %

“T had to wait for hours to meet the medical expert, even though we set
up an appointment. I suggested two different locations (my flat and the
flat of a friend) for the interview but the medical expert insisted to meet
in a neutral area. Finally I saw the medical expert in a Café in front of
the courthouse for five or ten minutes. After the interview the medical
expert wrote a very long report, even though he saw me for only a couple
of minutes.” %8

In Austria, there is no professorship for forensic psychiatry. Neither does a
quality control for expert opinions exist. Often they are composed of a set
of adapted text blocks extracted from previous assessments. However, ex-
perts run the risk of being held legally accountable for their assessment.*’

In Bulgaria forensic psychological or psychiatric assessments are often
combined.”® The registration and qualification requirements of court ap-
pointed medical expert witnesses are regulated by decree.”" All regional
and administrative courts maintain expert witness directories for their
area of jurisdiction.”? The Criminal Procedure Code (CPC) allows also the
appointment of other forensic experts (not included in the directories)
given their expertise in the respective field of science.”® Practical expe-
rience shows that there are two fundamental shortcomings with regard to
expert witnesses in Bulgaria: the lack of a major and detailed legislative
act about their work and the current situation of low remuneration.’

In the Czech Republic, the police may, as the court, require an expert opi-
nion by a psychiatrist in case they perceive signs of potential psychosocial
and/or intellectual disabilities. However, interviews with the police revea-
led a general lack of forensic experts as well as a lack of their availability
to provide expert opinions. The standard timeframe for getting an expert
opinion has consequently extended from one month to at least two or
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three months. This often poses procedural problems as the police investi-
gations may be finished before the expert opinion is delivered.”

Judges and prosecutors can also order a psychiatric expert opinion. If the
accused refuses to undergo a psychiatric evaluation, the court may order
observation in a psychiatric hospital for a maximum of two months as an
ultima ratio measure.”® Besides court appointed psychiatric or psycholo-
gical experts, other experts may also be invited to give an expert opinion
provided that they have the necessary expertise.”” The duration of the
assessment varies upon many variables (e.g. on the capacity of the per-
son to communicate, on the amount of information in medical documen-
tation). Also in the Czech Republic the experts do not spend enough time
with the suspects. Interviews showed that the time of assessment ranges
from 5 to 60 minutes. Further, there is a shortage of experts.”® Additionally,
most experts cannot invest their full capacity in working as experts as they
have other employments.

There exists no independent system of periodical assessment of the work
of experts. However, if the expert does not work consistently with the law
@ (e.g. in case she/he does not carry out her/his activity in the period set by @
the court, if she/he refuses to provide the expertise without serious cause)
she/he commits an offence which may be fined with 50 000 to 100 000
Czech crowns.”” Forensic experts and their work have lately faced public
criticism resulting in a draftamendment of the law which aimed at introdu-
cing effective tools to control the quality of expert opinions and to sanc-
tion experts who do not satisfy the required standards. The underlying
idea was to periodically evaluate the work of the experts by the court and
the Ministry of Justice. After several discussions which included also the
argument that the new provision would decrease the number of experts
who would be willing to register as forensic experts, the amendment was

refused in May 2017.8°

In Lithuania, the police can gather and request the suspect’s medical data
from health care institutions. If they or the general practitioners to whom
suspects may be referred to during the police proceedings assume a po-
tential disability, they have to apply to the state forensic psychiatric service
to obtain a professional opinion on the need of psychiatric expertise. The
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same application needs to be done by the prosecutor and the judge. Get-
ting medical data and forensic expert opinions often takes considerable
time. The complete results may sometimes not be available until the midd-
le of the proceedings.®! Therefore the defendant frequently does not be-
nefit from adequate safeguards from the beginning of the procedure.

The state forensic psychiatric service experts can provide services only
after taking the exams on special knowledge and being included into the
register which is controlled and supervised by the Ministry of Justice. The
official forensic expert opinion is used throughout the whole proceedings
if the parties or the court do not question its reliability and objectiveness.
There exists no formal quality control (e.g. video, audio recording) of the
examination procedure. The expert opinion cannot be appealed, only a
secondary opinion may be ordered by the court, if doubts are raised ab-
outthe first opinion. The main problem is that also the second examination
will be performed by the same institution - the state forensic psychiatric
service.®?

In Slovenia, judges' resort to a directory of court appointed experts in the

@ field of psychiatry.®3 However, all Slovenian court experts are listed in the @
directory as “general psychiatric experts”; their area of specialisation is
not displayed. This poses considerable problems as it does not allow the
judges to choose the most competent expert in each individual case.®
Interviewed stakeholders underlined that in Slovenia all experts would
know each other. Therefore when a second expert opinion is requested in
a particular case, there exists often a professional connection between the
court experts which raises questions of impartiality.®

49

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 49 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

Dignity at Trial

3 PROCEDURAL
SAFEGUARDS

341 Appropriate safeguards during the pre-trial phase
311  Police: Arrest, police questioning and police custody
3.1.1.1 Right to information

The Recommendation states that the suspect, and if necessary his/her le-
gal representative or an appropriate adult, should be informed about his/
her rights, especially the right to information, the right to medical assis-
tance, the right to a lawyer, the respect of privacy and, where appropriate,
the rights related to pre-trial detention. It further specifies the right of a
legal representative or an appropriate adult to be present at the police
station and equally underlines that the information should be provided in
an accessible format.®

In all five countries there exist considerable gaps with regard to the right
@ to information as set outin the Recommendation. They concern in particu- @
lar a lack of accessible information and a lack of appropriate assistance.
None of the five countries provides for special information leaflets that
take account of the situation of persons with intellectual and/or psychoso-
cial disabilities. The manner in which the information is provided depends
primarily on the sensibility and experience of the individual police officer.
Interviews with persons with intellectual and/or psychosocial impairments
revealed that many of them had not properly understood the legal inst-
ructions they were given. None of the countries requires the mandato-
ry presence of a third party, i.e. a legal representative or an appropriate
adult, from the first police questioning onwards. It is an option but not an

obligation.

In all five countries the content of procedural rights is widely the same.®
They include in particular the right to be informed on the reasons of in-
vestigation, the right to medical assistance, the right (not the obligation)
to have a lawyer from the first police questioning onwards and the right to
notify a third person in case of the deprivation of liberty.” Generally, there
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Special format
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Legal Representative and appropriate adult

Mandatory presence of a third person
(e.g. legal representative®’, appropriate adult®) present
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are two different paths for a suspect to come into contact with the police:
either he/she receives the summons for police interrogation in writing or
he/she is arrested and subsequently interrogated. Thus, also the obligati-
ons on how to inform differ.

Summons

The summons for interrogation should include written information on the
rights of the suspect. So far none of the countries provides summons in
a specific format for persons with intellectual and/or psychosocial disa-
bilities.”' Research has shown that the summons is often issued without
any or very little background knowledge on the medical history of the
person concerned. In Austria for example a case was identified where the
summons was not sent to a legal representative (e.g. guardian) but only
to the suspect who ignored the request for a very long time. In practice,
this ignorance may entail a deprivation of liberty of the suspectin order to
interrogate him/her.??

@ @

An interviewee shared that she was told by the police to go to the police
station as a witness only. They did not provide her with any information
about what. After going with the police officer, she was detained.’

Arrest

In all five countries, the police need to inform the suspect about his/her
procedural rights upon arrest or, in case he/she is not deprived of liberty,
before the first police interrogation. The police also need to inform the
suspect about the timeframe of police custody and the right to appeal
againstthe decisions of the authorities. In case of deprivation of liberty the
suspect has the right to inform legal representatives or appropriate adults.
In principle, the information on procedural rights is provided in a written
Letter of Rights. So far none of the five countries provides for a special
Letter of Rights (e.g. information leaflets in accessible language). The
manner in which the information is provided, e.g. by additional oral expla-
nations, depends primarily on the individual police officer.
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In Austria the law specifies that the legal instructions have to be provi-
ded in a comprehensive manner taking into account the ,special personal
needs”. It fails however to further define these ,special needs"? Current-
ly there exists only one format of the information leaflet which is handed
out to all suspects; it is not accessible in a barrier-free format.?”® Alike, ac-
cording to the Slovenian Criminal Procedure Act the suspect has to be
informed about his/her rights in written format and in an understandable
language.” However, it does not stipulate any obligation that the informa-
tion has to be provided in an accessible format to suspects with intellec-
tual and/or psychosocial disabilities.” In practice the police use standard
information forms.”®

Bulgarian legislation on the contrary does not contain any specific pro-
visions on the right to information nor on the manner in which it should
be conveyed to persons with intellectual and/or psychosocial disabilities.
In case the suspect is detained in police custody, he/she must be infor-
med immediately upon arrest.”” Arrestees have to complete a designa-
ted form'® to declare their intention to exercise or waive their rights.”" If
the suspect is not deprived of liberty, he/she has to be informed about
@ his/her procedural rights only after he/she is indicted.'? In practice this @
means that until the indictment suspects with intellectual and/or psycho-
social disabilities are in principle treated like any other suspect. The law
only requires the police to appoint a lawyer at the time of indictment when
the person has been found to have intellectual and/or psychosocial dis-
abilities that prevent him/her from defending himself/herself in criminal
proceedings.'® The interviews revealed that besides those ones who were
arrested at the moment of committing the crime, detainees with intellec-
tual and/or psychosocial disabilities tended to be initially confused about
the reasons for their detention.' Professional stakeholders also confir-
med that there was a lack of appropriate materials and procedures to ade-
quately inform persons with disabilities.'®

In all five countries interviews with persons with intellectual and/or psy-
chosocial disabilities revealed that many of them had not properly un-
derstood the legal instructions they were given upon arrest.'%¢
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An interviewee reported that when the police arrested him, they didn’t
explain to him why, so he had no idea what was happening. Later at the
police station he was informed why he got arrested but he didn’t get any
further information about his rights (e.g. right to access a lawyer). The
police also didn’t allow him to make any phone calls.”*”

Interrogation

Before the interrogation, the police needs to inform the suspect and, if ne-
cessary, an appropriate adult or legal representative about his/her rights.
Inthe Czech Republic and Austria the law requires the police to provide for
an interpreter for deaf or deaf-mute persons when informing them about
the reasons for the interrogation and their procedural rights.'°® This pro-
vision should be interpreted also as a right for people with other types of
disabilities (such as severe intellectual disabilities), e.g. with regard to use
an interpreter for easy or augmentative language.

@ In all five countries, information is frequently not provided in an accessi- @
ble and understandable way. For example, in Lithuania, officials carrying
out the investigation tend to just read aloud the suspect’s rights without
ensuring that the rights are being understood properly.'®” Many inter-
viewees with intellectual and/or psychosocial disabilities struggled to
understand the information.

Cases: Lithuania

An interviewee mentioned that he was informed about his procedural
rights at the police station, but he did not understand them. This infor-
mation was not provided for him in another language or form: ,Yes, they
mentioned the events. They just announced the articles of the Code, but
did not explain them.” "¢

Another interviewee did not understand the information provided to
him, nor the charges. Therefore he agreed with everything the police was
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saying: ,I felt that something was wrong, but I did not understand why
and what I had done, and later on I just agreed and accepted everything
the police officers were saying.”

Alike, in Bulgaria, all interviewees shared that they did not receive informa-
tion in an understandable manner. Similarly in the Czech Republic many
interviewees did not understand the information provided on their rights.

Case: Czech Republic

“Information is what I lacked. Everything was solved with my parents
because I was in psychosis. I did not even know what I was accused of or
investigated for.”?

Also Austrian interviewees reported that they did not understand the
information."® This is particularly problematic because by signing the pro-
tocol, suspects confirm to have understood their rights."*

An interviewee reported that he didn’t get any information about his
right to contact a lawyer. The police spoke to him in a very strict and
restrictive tone. The police officers interrupted him quite often, so he
couldn’t finish his sentences. They told him if he confessed he could go
home quickly. He explained that he felt afraid and finally he told the poli-
ce officers what they wanted to hear- namely a confession- just to get
back home. This police protocol was used as key evidence throughout the
whole process and the beneficiary was found guilty.*

In Slovenia, the police underlined that they would usually ask the suspectif
he/she had understood the information and would provide further expla-
nation if necessary."® Nevertheless, only a few of the interviewees repor-
ted that they were aware of all their rights and some noted that everything
went too fast for them to follow.
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Case: Slovenia

One interviewee reported that the police officer who was questioning
him, did not tell him about his right to a lawyer: “He only told me: ‘You
did this and this, is it true?’ and then I had to give my statement. I learned
about it later, from the letter I received from the court.” The interviewee
also reported that he did not receive clear information, what crime he
was suspected of: “I asked what this was about, but [the police] did not
tell me anything, I heard about it only in court. He told me: ‘You called
M., did you call him?’ I admitted to having called him, but I called him for
help. Then I asked [the police officer] what happened and he told me ‘You
will learn in court’.’”

Apart from these cases expert interviews showed some individual promi-
sing practices. Some Austrian and Czech interviewees reported that the
police had made a particular effort to explain the rights in an understand-
able way.""8

Appropriate Adult / Legal Representative

The Recommendation specifies that, if necessary, an appropriate adult or
alegal representative should be informed of the specific procedural rights
referred to in the Recommendation. This person who is nominated by the
suspect with intellectual and/or psychosocial disabilities or appointed by
the competent authority should be present at the police station."? Yet, so
far none of the countries requires the mandatory presence of a legal re-
presentative or appropriate adult who could support the suspect from
the first police questioning onwards. It is an option but not an obligation.
Research has shown that appropriate adults or legal representatives are
often not even notified and informed about the arrest.

Case: Lithuania

In one case, family members found out about the arrest of the suspect,
who had been living in a social care home, by the media. Staff of the soci-
al care home knew about the accident, but they did not inform them: “We
found out about the arrest from the media.” *2°
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In Austria, if the suspect is brought directly to a psychiatric hospital (i.e. in-
voluntary commitment according to the civil procedure), the police must,
according to the law ex officio (which means that it is an obligation for the
police), notify a family member.'?! If the person is arrested, but not brought
to hospital, the suspect has the right to promptly notify or to have a relative
or a person of trust as well as a lawyer notified of his/her arrest.’?? However,
the notification is done only upon request of the suspect. In some cases
the call may be done by the police. In practice, family members were in-
formed if the suspect requested. Guardians were rarely notified, mainly
because it was not known that the person has a legal representative. In
those cases where an appropriate adult (e.g. social worker) was present
during the police interrogation he/she could help explain the legal inst-
ructions. This improved the understanding from the part of the suspects.'??

Case: Austria

One of the interviewees wanted to talk to his guardian to get support but
the police didn’t allow him to make any phone calls. He felt helpless and
alone. The guardian received the information about the upcoming trial
@ 15 days after the police questioning.'?+ @

In Bulgaria, in case of detention a third party needs to be notified upon
the suspect'’s request by completing a designated form. The notification
of the third party is carried out by the police officer on duty, not by the
suspect.”” None of the interviewees reported that he/she had the possi-
bility to call a relative, friend or close person themselves. The interviews
with 16 detained persons with intellectual and/or psychosocial disabilities
revealed that in four of the cases the relatives of the detainees were not
notified of the detentions. In six of the cases the arrests were carried outin
the presence of the relatives; and in the other six cases the relatives were
notified of the arrest by police officers.'?

Case: Bulgaria

In one case it was not clear who decides to inform the relatives and who
exactly needs to be informed. The appropriate adults were consequently
not notified, particularly not during the initial stages of the proceedings
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which took place within the first 24 to 72 hours of being held in custody
at the police departments or the detention centers.

Also in the Czech Republic the suspect may request to contact family
members or a third person in case of deprivation of liberty. The third per-
son is not contacted ex officio. However, if requested by the suspect the
family members are contacted by the official in charge. A Czech NGO re-
presentative underlined the importance of involving a legal representati-
ve or an appropriate adult and noted that suspected persons would not
know their rights, or where they could find support: “If we don't get into
contact with them and do not accompany them through the process, the
person hardly knows what to expect. It can lead to passivity and a very
unfavourable outcome of the proceedings.” '/

In Lithuania suspects may call third persons on their own or have them
called by the police, which have a duty to inform family members or any
other persons indicated by the suspect on his/her detention.'?® Persons
detained in police custody are allowed to contact third persons by corre-
spondence.'” The accused is also allowed to use a phone.™®

Slovenian law allows but does not require a third person to be present
during the police questioning. A police expert explained that if the police
would recognise the need to include a third person or a legal representa-
tive to facilitate the communication, they would do so. However, he noted
that the police would not allow such presence, if it could hinder the in-
vestigation or if it was against the best interest of the suspect (e.g. it would
intervene in a way that would deteriorate the suspect’s position, or is
explicitly against the will of the suspect). The main purpose is to gather
information regarding the offence and to secure evidence against the
suspect. The final decision on the presence of the third person would
therefore lie in the discretion of the police officer handling the case.

In case of an arrest Slovenian police are held to inform the suspect’s family
within twenty-four hours on the request by the suspect and to take an offi-
cial note. The arrest is also reported to the competent social welfare agen-
cy in order to attend, if necessary, to children and other family members
whom the arrested person supports.'*2
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3.1.1.2 Right of access to a lawyer

Recommendation 11

If a vulnerable person is unable to understand and
follow the proceedings, the right to access to a lawyer
in accordance with Directive 2013/48/EU

should not be waived.

Country General Optional Possibility Mandatory
mandatory presence to waive presence from
presence of upon righttoa first police
lawyer from request lawyer questioning
first police (if the person is
questioning not capable ro

represent him/
herself due to
disability)
Austria
Bulgaria
Czech Republic

Lithuania

Slovenia

OO0 O

00000

00000

0000
®

with reservations mandatory
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The right of access to a lawyer poses, next to the identification of vulnera-
bility and the right to information, the third biggest challenge in ensuring
a fair trial for persons with intellectual and/or psychosocial disabilities. As
mentioned above, none of the five countries requires mandatory presen-
ce of a third person from the first police questioning onwards. Given the
findings of the research that appropriate adults and legal representatives
are often not notified about the deprivation of liberty or are not present at
the police station, the more important it seems to have a lawyer involved
in the proceedings as soon as possible.
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None of the countries requires a general mandatory representation by a
lawyer from the first police questioning onwards. Further, the right of ac-
cess to a lawyer can be waived. However, this might differ once the disabi-
lity is identified and is hindering the suspect’s effective participation and
the proceeding is directed at compulsory medical treatment. The iden-
tification of the suspect’s vulnerability at an early stage is thus of crucial
importance as it has an impact on the proceedings. In Austria, the Czech
Republic and Lithuania there is mandatory representation by lawyer once
the suspect’s vulnerability is identified and compulsory medical treatment
might be imposed. In these cases, the right to a lawyer cannot be wai-
ved.'s

Bulgaria and Slovenia have different regulations: Bulgaria has anchored
the right of access to a lawyer as a fundamental right in its Constitution.'3*
It can be exercised immediately upon arrest or after indictment. During
the police proceedings, all suspects including persons with intellectual
and/or psychosocial disabilities may be accompanied by a lawyer upon re-
quest. Itis an option but not an obligation. Yet, there are no specific legal
requirements mandating that a lawyer should be present and consulted at
@ every stage of the criminal proceedings of a person with intellectual and/ @
or psychosocial disabilities.

In Slovenia, there are no procedural safeguards that would prevent a su-
spect with intellectual and/or psychosocial disabilities to waive his/her
right to a lawyer during the police proceedings. If the suspect states that
he/she does not want a lawyer, an official note of his statement is made.
In this case however, the police will not make a record of the interrogation
which could later be used as evidence in court. They only take an official
note of the suspect’s statement. This is true for all waivers and not restric-
ted to suspects with psychosocial disabilities.

m PROMISING EXAMPLE: SLOVENIA
If a lawyer is present during questioning (if a suspect retains one
or if the police appoint one in the interest of justice), this is for-
mally called a police interrogation and a formal record will be
made which can be used in court as evidence. If there is no lawyer
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present (e.g. the right to a lawyer was waived), this will not be
formally considered an interrogation and the police will make an
official note of the suspect’s statement. The latter cannot be used
in court as evidence, however it will be kept in the court case file
and therefore available to the presiding judge. The judgement will
have to be based on other evidence, not this statement; however
the statement may be used as a basis for investigating acts.

In sum, this means that if the disability is not identified or national laws
allow nevertheless waiving the right to a lawyer the suspect does not be-
nefit of the safeguard to access a lawyer; thus the representation by a la-
wyer remains an option not an obligation. Research shows that in practice
the first police questioning is often conducted without the presence of a
lawyer. It equally shows that there is a clear need for mandatory presence
of a lawyer from the first police questioning onwards."*® In Bulgaria out of
the 16 interviewed persons with intellectual and/or psychosocial disabili-
ties, six persons did not have a lawyer present during the first police inter-
rogation (no data is available about whether it was held before or after the
initiation of the pre-trial proceedings), three persons did not have a lawyer
@ at all while they were detained at the police station and the other 7 per- @
sons were appointed public defenders who were chosen by the police of-
ficers. 13 of the persons were not allowed private consultations with their
attorneys while being held in police custody.’® Previous research carried
out on police detention in Bulgaria in 2015 came to similar conclusions.’®

In Slovenia none of the 13 interviewees were represented by a lawyer du-
ring police interrogation.’®® In the Czech Republic on the contrary an NGO
representative reported thatin most cases the police would ensure that an
attorney was available to the vulnerable suspect.’®?

According to this research the relatively low number of cases where a
lawyer is present during police interrogations is strongly related to three
factors:

First, the information on the suspect’s procedural rights is often insuffi-
cient or inadequate.
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Case: Lithuania

One interviewee reported that he was not informed about the possibility
to talk to the legal counsel. He saw his legal counsel only in the court
and did not have a chance to communicate with him: ,,No, I saw my legal
counsel for the first time only at court.“#°

Second, the right to a lawyer was reportedly often waived in cases where
mandatory representation was not (yet) established. Third, the suspect’s
vulnerability which justifies a mandatory lawyer needs to be identified. In
Lithuania for example the vulnerability needs to be confirmed by an expert
opinion commissioned by the judiciary. The psychiatric expertise provides
the necessary legal basis for the participation of the lawyer. In practice the
legal representation of persons with intellectual and psychosocial disa-
bilities by a lawyer is therefore often only ensured mandatorily after the
expert opinion has arrived.'

3.1.1.3 Right to medical assistance

@ Recommendation 12 @
Vulnerable persons should have access to
systematic and regular medical assistance throughout
criminal proceedings if they are deprived of liberty.

Research has revealed substantial inconsistencies when it comes to
identifying intellectual and/or psychosocial disabilities and providing
the necessary medical support during police proceedings. In principle
all countries provide for non-discriminatory access to free medical care
during police custody. Suspects in police custody receive a medical exa-
mination if required by their health condition or upon request. In Austria
and the Czech Republic this is primarily done by police doctors who often
lack adequate qualification for identifying or treating psychosocial and/or
intellectual disabilities.'* If they are not able to provide the care needed,
additional assistance is requested or the detainee is transferred to a spe-
cialised medical facility upon request.”®® In the other countries which do
not provide for police doctors, external physicians are involved. However,
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Country Medical care in police custody is provided by
Austria police doctors

Bulgaria physicians or a private doctor at their own expense
Czech Republic police doctors

Lithuania emergency and specialised medical care doctors

emergency medical assistance by local urgent medical

assistance service or by a private doctor at their own expense
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Slovenia

none of the five countries ensures that physicians have expertise on intel-
lectual and/or psychosocial disabilities.

In Bulgaria the examination may also be requested by a parent, guar-
dian, lawyer or a foreign diplomat (in those cases when the detainee is
a foreign citizen)."** The police may decide to invite a doctor to examine
a suspect while in police custody if they find it necessary even without
@ the express wish of the person concerned. The legislation does not con- @
tain any provisions specifying which physicians are eligible to perform
this service and who is responsible for the payment for non-emergency
doctors' visits to police departments.’* Currently, there are no regulations
governing the qualifications, professional requirements or the workplace
of designated medical personnel who are to provide medical assistance to
detainees with intellectual and/or psychosocial disabilities held in police
custody. The interviews revealed that 14 out of the 16 persons did not
have access to medical assistance during their 24-hour detentions at the
police departments. Only two persons received medical care and for one
of them it was actually due to a health issue requiring emergency care.

Some of the interviewees shared that up until their detention they were
never made aware that they were suffering from a psychosocial or some
other mental disorder and that it was during their detention in pre-trial
detention facility that they received consistent therapy for the first time
ever.w

63

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 63 @ 15.05.18 13:30 ‘ ‘



BN ] ¢ [

Dignity at Trial

In Lithuania, the medical assistance for detained suspects should be pro-
vided by the temporary detention or arrest body."® However, police offi-
cers often lack specific knowledge and competencies and may not know
what kind of assistance is necessary for persons with intellectual and/or
psychosocial disabilities. Interviews revealed that in practice suspects in
police custody received only emergency medical assistance. According
to some expert interviewees this is due to the fact that psychosocial and/
or intellectual disabilities are often hard to identify and that the required
medical assistance is hardly available.®

In Slovenia suspects in police custody have the right to emergency medi-
cal assistance.™ It is provided by a local Urgent Medical Assistance ser-
vice, organised within the national public health service network. Apart
from this a detained person has, at his/her own expense, the right to be
examined by a doctor of his/her choice.™

B PROMISING EXAMPLE: SLOVENIA
According to the Police Handbook on Implementation of Police
Custody, police officers must immediately ensure emergency
@ medical assistance if the detained person's behaviour indicates @
a psychiatric impairment. As examples of such behaviour, the
Handbook lists aggressiveness, delusions, depression and similar
conditions and threats to commit suicide. Based on the informa-
tion provided by the police, the doctor decides whether he/she will
examine the detained person at the detention facility or whether
the police should bring the detained person to a health institution.
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3.1.1.4 Deprivation of liberty

Recommendation 14

Member States should take all steps to ensure

that deprivation of liberty of vulnerable persons

before their conviction is a measure of last resort,
proportionate and taking place under conditions suited to
the needs of the vulnerable person. Appropriate measures
should be taken to ensure that vulnerable persons have
access to reasonable accommodations taking into account
their particular needs when they are deprived of liberty.

Country Maximum duration Assessment of Adequate
of police custody fitness for custody accommodation
according to the law at the police
Austria 48 hours ° 0
@ Bulgaria 24 hours 0 0 @
Czech Republic 48 hours ° Q
Lithuania 48 hours Q 0

Slovenia 48 hours ° 0
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In all five countries, the deprivation of liberty needs to be based on legal
grounds and to comply with the principle of proportionality. However,
Bulgarian interviews revealed that this principle was never followed. All
sixteen interviewees with intellectual and/or psychosocial disabilities had
been subject to police custody and pre-trial detention regardless of the
seriousness of the offence they were accused of.'%?
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If police officers take the suspect into custody, it is of utmost importance
thatthe vulnerability of the person is identified at the very beginning. Only
a timely identification allows for a deprivation of liberty under conditions
suited to the particular needs of the suspect. Under any circumstances the
deprivation of liberty should be a measure of last resort.

In Austria, the Czech Republic, Lithuania and Slovenia police custody can
be upheld for at least for 48 hours and in Bulgaria for 24 hours. None of the
five countries provides for police custody facilities that take into account
the particular needs of suspects with psychosocial and/or intellectual di-
sabilities. In Lithuania, for example, all interviewees with psychosocial and/
or intellectual disabilities noted that the current detention conditions are
very poor for both healthy and disabled people.'>® There exist no special
police custody cells taking into account the needs of suspects with intel-
lectual and/or psychosocial disabilities. If necessary, suspects are transfer-
red to a prison hospital. There is a special mental unit which is suited for
suspects in mental distress.”®

Slovenian law does not provide for alternatives to police custody. Only

@ when the detained person needs urgent medical treatment, must the @
police officer take into consideration the doctor’s opinion on whether the
detainee is capable of remaining in police custody. The final decision, how-
ever is in the hands of the police officer.! If the police officer decides not
to suspend police custody, it can also be carried out at the health insti-
tution, where the detainee can receive further medical treatment.’>® The
police are not allowed to arrest and take a person to the police premises if
the arrest could deteriorate his/her health.”™’

In Austria every detainee is examined at the latest within 24 hours after his/
her admission with regard to his/her physical and mental fitness for deten-
tion by a police doctor.”™® If a person shows visible signs of psychosocial
disabilities while being transported to the police station or in the police
station, a medical examination has to be undertaken prior to arrest.'?

Also in the Czech Republic a medical assessment is mandatory for every
suspect deprived of liberty.®® When the person is seriously ill, the police
transfer him/her to the appropriate medical facility.'" In Bulgaria suspects
undergo a medical assessment only after indictment. The police are not
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required to ensure a medical assessment of the suspect’s health condition
if he/she is taken to police custody- even if there are indications of a disa-
bility. The suspect is only taken to a hospital instead of police custody if
urgent care is needed. It is up to the police to decide.'®?

3.1.1.5 Recording of questioning
Recommendation 13

Any questioning of vulnerable persons during the pre-trial
investigation phase should be audio-visually recorded.

Country Mandatory Specific cases
audio-visual for which audio-visual
recording recording is required

Suspect does not have a
Austria e lawyer and will most likely not
participate in the trial

according to the Upon request of suspects
@ . Criminal Procedure Code, Erpre—?rial authori?ies @
Bulgaria 0 according to the Criminal
Procedure Code

according to internal
police instructions

i Up to the police to
crech fepubli e determine case by case
Lithuania 0 Up to the police to

determine case by case

Slovenia e Q

TITTITITITITIITITITIITITIIITITIITIITITIITI I TSI TSI I IIIIIIa

In all five countries audio-visual recordings of police questionings are
allowed but generally not mandatory. The laws require them only in spe-
cific cases which do not comprehensively cover questionings of persons
with intellectual and/or psychosocial disabilities. In practice recordings are
rarely done. This is also partly due to the fact that the majority of the police
stations in the participating countries do not have the proper equipment.
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m PROMISING EXAMPLE: AUSTRIA
To increase the frequency of audio-visual recordings all main pro-
vincial police stations have recently been equipped with a special
room for audio-visual recording.s

According to Austrian law audio-visual recording of police questionings
should be done when the accused person does not have a lawyer and
when it is expected that he/she will not be able to participate at the trial.
The underlying aim is to enhance the suspect’s procedural safeguards.’®4
However, in practice recording is rarely done. 8 out of 15 interviewees re-
ported that there hadn’t been an audio recording during the police ques-
tioning.'®

In Bulgaria police interrogations may be video- or audio-recorded upon
request by the interrogated persons or through a motion made by the
pre-trial authorities.’® According to the internal police instructions the
interrogation rooms in detention facilities should be equipped with audio
and video equipment which must be used at all times; that s, all interroga-
tions carried out in these premises must be recorded.’’ Yet, none of the
@ interviewees with intellectual and/or psychosocial impairments reported @
audio orvideo recordings of their interrogations at the police department.
The interrogations were only recorded by a written protocol. In some ca-
ses, detained persons did not know if the interrogation had been recor-
ded at all.'¢®

In the Czech Republic, it is up to the police to determine whether audio-
visual recording is necessary.’®” The number of recorded questionings is
growing and the police and public prosecutors agreed to increase the use
of these specific rooms. None of the interviewees remembered if his/her
questioning was recorded.'”?

Also in Lithuania, police questionings are hardly ever audio-visually recor-
ded. There are provisions in the law, that suspects, who are not able to
appear to the questioning or are being keptin the police custody, may be
questioned by the means of audio-video recording through distance.”' All
interviewed experts noted that no video and audio recordings of pre-trial
interviews with vulnerable suspects exist.'”? This was confirmed as none of
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the interviewees with intellectual and/or psychosocial disabilities mentio-
ned that their interrogation was recorded.’”?

In Slovenia the Criminal Procedure Act does not provide for an obligation
to record the questioning of suspects with intellectual and/or psychosoci-
al disabilities.”* In practice, only around 15% of police interrogations are
recorded and the majority of the police stations do not have the proper
equipment to perform the recording.”® Two interviewees noted that the
questioning was not recorded, the others did not remember.””®

3.1.1.6 Police violence

In some countries the interviews with persons with intellectual and/or
psychosocial disabilities revealed incidents of police violence: In Bulga-
ria three out of the 16 interviewed detainees (one of these three being a
20-year old woman) shared that they were subjected to physical violence
by the police officers during their arrest and later on at the police depart-
ment.”” Another three interviewees reported that they were subjected to
intimidation and psychological abuse during the initial interrogation. It is
@ important to note that all the people who suffered ill-treatment by police @
officers were mostly illiterate. They were charged with petty offences and
displayed various degrees of an intellectual disability or types of personal-
ity disorders. They were in obvious need of therapy which they received
only once they ended up in detention. None of the victims filed a com-
plaint about police ill-treatment. Considering that four of the victims did
not have a lawyer present during their first police questioning and only
one person received emergency medical care, it must be noted that in
these cases the police officers not only failed to ensure the provision of
medical or legal assistance to the detainees, but also used physical/psy-
chological violence on them. This was never noted down in the course of
the criminal proceedings.

Case: Bulgaria

One interviewee suffering from epilepsy was suspected to have com-
mitted thefts. He reported that the police officers came to his home and
arrested him without any explanations. They forcibly put him in the
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police car’s trunk while his relatives and neighbors were watching. In
the middle of the distance to the police station the policemen stopped the
car and told him to “confess everything” and assaulted him. At the police
station, they continued to assault him while he was handcuffed sitting
on a chair. The police officers never asked him about the alleged crimes.
They directly insisted that he had committed them. Eventually, he lost
consciousness. The policemen called a doctor. The detainee was taken to
a hospital. He decided not to raise the issue of the violence he has under-
gone because he was afraid. Released from the hospital after treatment
he went home and a month later he was summoned again to be presented
with the charges and his public defender pressed him to admit all allega-
tions. Nine days later he was arrested again and detained in a pre-trial
detention facility for 15 days and was sentenced. He does not remember
anyone informing him of his rights or signing any documents related to
his rights.””$

Also in Slovenia one interviewee shared that after his arrest, he was keptin
handcuffs for 7 hours.”? Furthermore three interviewees reported that the
police had beaten or slapped them.8°

3.1.1.7 Privacy

Recommendation 15

Competent authorities should take appropriate
measures to protect the privacy, personal integrity and
personal data of vulnerable persons, including

medical data, throughout the criminal proceedings.

Country Police has access to medical data

Austria 0
Bulgaria 0

Czech Republic °
Lithuania not directly, health institutions may provide medical data upon request
Slovenia in exceptional cases
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Research has shown that in practice it is often difficult to strike a balance
between the protection of personal data and the necessity to have access
to information on the suspect’s disabilities to ensure adequate procedural
safeguards. Although the data exchange between doctors, police and the
judiciary appears often challenging, from a human rights point of view it
is positive that none of the five countries has a database on persons with
intellectual and/or psychosocial disabilities. Such a database would bear
a high risk for stigmatisation.’® This, however, does not mean thatin some
countries the police do not have access to medical data of the suspect.

In Lithuania the police do not have direct access to the medical data of the
suspect but they, as well as other judicial institutions, can request health
institutions to provide medical data of the person if there are suspicions
and if the medical data of the suspect is essential for the investigation.
Relevant data may be acquired also from any other sources, such as infor-
mation from social workers, family, and so on.'®2 Also in the Czech Republic
there is an exchange of data with medical institutions.’®® In Slovenia, gene-
rally the police do not access the medical data of the suspect nor the data
on possible guardianship of the suspect. Only if the medical data of the
@ suspect is essential for the investigation, would the police have a valid rea- @
son to acquire it.'®* This information they will usually receive by collecting
information from the suspect or persons close to him. The police may also
acquire information from the competent social work centre.'s®

In Austria medical data gained during the police proceedings is protec-
ted in the way that the assessment of the police doctor, is put in a sealed
envelope and handed over to the police officer who accompanies the be-
neficiary to the assessment by the specialised physician and hands over
the envelope.'®

The protection of personal data is a fundamental right protected under
the Constitution. However, no specific rules to protect the privacy, per-
sonal integrity and data of persons with intellectual and/or psychosocial
disabilities exist. The police are generally obliged to respect and protect
human rights and fundamental freedoms and should be particularly con-
siderate in treating victims and persons who need additional attention,
assistance and care, such as children, minors, the elderly, persons with
disabilities, pregnant women and victims of domestic abuse.’®’
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Also Bulgarian criminal legislation does not provide any special provisions
regulating privacy and confidentiality or the protection of personal data
of persons with intellectual and/or psychosocial disabilities apart from the
provisions in the Protection of Personal Data Act. The latter provide for
special protection of personal health data which can be processed only
for the purpose of protection of the life and the health of the person.’s® In
practice the lack of regulations about confidentiality in criminal legisla-
tion means that the information about all detained and accused persons is
freely available without restrictions to any investigative or judicial authori-
ties for the purposes of the criminal proceedings.'®

Information gathered by the police are usually conveyed to the judiciary.’”°
However, in the Czech Republic and Austria judges criticised that the
information provided by police was often insufficient to reconstruct in-
dications of potential disabilities or may simply differ from the reality
they encounter. A Czech judge noted for example: "Often | get the feeling
reading the criminal files that the person is speaking like a book and then |
see them and they are not able to speak in complete sentences.”™”

@ 3.1.2 Prosecutor @

In order to ensure the procedural safeguards set out in the Recommenda-
tion, itis of crucial importance that also the prosecutor is aware of the intel-
lectual and/or psychosocial disabilities of the suspect as this might change
the proceedings, e.g. the start of an investigation, pre-trial detention, and
indictment. Prosecutors will need information and evidence in order to
determine whether to charge or dismiss the criminal proceedings.

In the Czech Republic for example, the prosecution is interrupted if the
accused suffers from mental illness which became evident after the com-
mitment of the crime and which prevents him/her from understanding the
content of the prosecution.’”? To stop the prosecution an expert must be
invited in order to determine the medical state of the suspect. If the prose-
cutor gets the impression that the medical state of the suspect has chan-
ged, he/she may order a review of it and reopen the prosecution again.'”
In Bulgaria, prosecutors send out inquiries to various institutions (psychia-
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tric hospitals, municipalities, prisons) in order to gather information on the
mental status of the suspect.”” In Slovenia, the state prosecutor’s office
has the authority to request the national authorities, local self-government
authorities and other public authorities to transmit the relevant data, do-
cuments, files, objects or notifications that are required for the detection
or prosecution of criminal acts.'”® The State Prosecutor’s Office usually re-
ceives the information on the personal data (such as medical condition or
guardianship) from the information gathered by the police and informa-
tion that was submitted by the suspect himself.'%

None of the five countries provides specific trainings to prosecutors on
safeguards for persons with intellectual and/or psychosocial disabilities.

3.1.3 Investigative judge: pre-trial detention

3.1.3.1 Rightto information

Country Information about Special format for Mandatory presence of
@ accusation and providing information  an appropriate adult or @
procedural rights legal representative
before questioning during questioning by
the investigative
judge
Austria only mandatory

for guardian

(%)
(%)

legal representative

Slovenia 0 0 0

TITTITITITITITITITIITITIIITITIITITIITIITIIT T TITIIIIIIIA

Bulgaria

Czech Republic

000
0O 00 0

Lithuania

In all five countries, when deciding on pre-trial detention, the investigati-
ve judge has to inform the accused persons about the charges and their
procedural rights before starting the questioning. None of the countries
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provides a special format for informing persons with intellectual and/or
psychosocial disabilities. It is therefore up to the investigative judge to
identify potential difficulties and to adjust the way of communication ac-
cordingly.

In Slovenia consulted stakeholders were sceptical regarding the effective-
ness of a specific format prepared in advance for persons with intellectual
and/or psychosocial disabilities due to the different types of disabilities.
They noted that each individual defendant would have different needs in
terms of accessible formats.'”” The investigative judge should ensure that
the accused person has understood the information otherwise he/she has
to adapt the language.'”® If the accused person is unable to understand or
effectively participate the investigative judge may also appoint a defence
counsel ex officio.””?

None of countries requires a mandatory presence of an appropriate adult
during the questioning.?® However, there exist some regulations with re-
gard to guardians. In Austria, a guardian who is entrusted with all matters
of the suspect has the right to attend all questionings.?”’ The court can ac-
@ cess the files indicating that the suspect has a guardian.?®? Yet, in practice @
the representation by a guardian has also showed considerable gaps, in
particular when this role is taken over by law firms who may not even be in
personal contact with the client.?2® Also in the Czech Republic, the guar-
dian of a suspect whose liability is restricted is allowed to act on his/her
behalf and to be present during the proceedings. If the steps are in favor
of the suspect, the guardian can perform these rights even against the will
of the suspect.?®* In Lithuania, the involved prosecutors and judges may
refuse to allow a legal representative to participate in the proceedings if
this would be contrary to the interests of the suspect. In such a case, the
pre-trial investigation officer, the prosecutor or the court must ensure that
another representative is involved in the proceedings.?%®

In all countries accused persons hold the right to notify their family or
other appropriate adults in case of pre-trial detention. They may either
call these persons on their own or the authorities call them. In practice this
right is not always respected. In Bulgaria for example, the 16 interviewees
with intellectual and/or psychosocial disabilities reported that while being
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in the pre-trial detention facility they were informed of their right to a la-
wyer, to medical assistance and to notify a third party. However, only 6 of
the interviewees said their relatives were notified and that they received
visitations. It is important to note that although the detainees (in pre-trial
detention facilities) are provided a telephone (albeit a paid one) and they
have the right to make a call, most of them did not exercise this right of a
phone call either because they had no calling card or because they were
not aware on how to exercise this right.2%

3.1.3.2 Right of access to a lawyer

Country General possibilityto ~ Mandatory defence for Access to
waive right to a lawyer persons suffering of legal aid
during pre-trial intellectual or
proceedings psychosocial disability
that hinders effective
participation

V]
V)
V)
V]
Slovenia V] V] V)

T T T T TTITTITITITITITIITIIITITI I IIIIIIIIII I I I I I I I I I I I I I I I I I I I Irsd

Austria

Bulgaria

Czech Republic

Lithuania

000
000

In all five countries, accused persons may in principle waive their right to
a lawyer. Legal defence is only mandatory in case of offences with high
punishments, proceedings involving pre-trial detention, preventive de-
tention for the purpose of medical assessment or compulsory medical
treatment. Furthermore it is mandatory if an accused person suffers from
a psychosocial and/or intellectual disability that prevents him/her from
effectively participating in a trial and representing himself/herself. In
practice, this means that a defence lawyer is only mandatory in case of a
severe offence and a severe disability. This leaves a broad range of per-
sons aside who are accused of smaller offences and whose disabilities are
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not identified or may not reach this high threshold, but who may never-
theless need support. There are no specialized lawyers who are primarily
contacted in cases of persons with intellectual and/or psychosocial disabi-
lities. None of the countries provide any training in terms of representing
persons with intellectual and/or psychosocial disabilities.

If the person meets the financial and substantive criteria, legal aid in
terms of legal representation in criminal proceedings can be awarded
to him/her. Although no exact statistical data were available the inter-
views indicated that a broad range of accused persons with intellectual
and/or psychosocial disabilities benefit from legal aid. Its quality is often
highly questionable and the time for preparation and interaction with the
accused person is frequently very limited.

In Austria accused persons with psychosocial disabilities must be repre-
sented by a defence lawyer in case they are subject to proceedings to-
wards compulsory medical treatment.?”” The lawyer must be present for
the entire proceedings (from the police questionings onwards) even wit-
hout the consent of the accused person.?°® The lawyer can file requests to
@ the benefit of the accused person, also against his/her will.2% @

In the Czech Republic legal defence is mandatory for persons who are ac-
cused of an offence that is punishable by deprivation of liberty for more
than five years. Persons suffering of physical and/or mental disabilities
must be represented by a defence lawyer from the first stage of the pre-
trial proceeding onwards. Legal representation is mandatory as soon as
there are doubts about the person’s capacity to defend himself/herself.21°
The defense lawyer must be present during all investigating operations
which may be later used as evidence.?’" Czech interviews with persons
with intellectual and/or psychosocial disabilities revealed a high degree of
dissatisfaction with the quality of the representation by the lawyer due to a
lack of communication, preparation and skills for persons with disabilities
from the part of the lawyers.??
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Case: Czech Republic

An interviewed prosecutor reported a case of an attorney who was total-
ly unconcerned: “There was a hearing regarding pre-trial detention on
Saturday, the attorney came, she said a few things and left. The person
then was left there alone and we had to take care of him. So, having an
attorney doesn’t always mean the person has proper support.”*3

In Bulgaria legal representation is mandatory in case the prosecutor has
required an order for pre-trial detention or for a preventive detention for
the purpose of medical assessment in a hospital which is considered a
form of pre-trial detention under Bulgarian law.?" Persons with physical or
mental disabilities which impede them from legally defending themselves
in criminal proceedings shall be appointed mandatory legal assistance.?®
If the intellectual and/or psychosocial disability has not been identified,
the person may nevertheless need mandatory representation if he/she
has committed a serious crime that makes the presence of a lawyer obli-
gatory.?'¢ Out of the 16 interviewed persons 12 said that they had a lawyer
while held in custody, but only 6 persons met with their lawyers in private
@ during their pre-trial detention. Only 3 interviewees shared that they were @
satisfied with their lawyer's services.?"

In Lithuania legal defence is mandatory if the accused person is in pre-trial
detention. It is equally mandatory for persons with physical and/or men-
tal impairments, who cannot effectively participate in the trial.?"® In case
of suspecting an accused person’s impairment the pre-trial judge needs
to require a psychiatric expert opinion which provides the basis for gran-
ting public defence. Since the elaboration of the expert opinion takes time
the public defender may only get involved at a later stage of the pre-trial
proceedings and not represent the accused person since the beginning,
except in cases of severe crimes and other cases, when his/her represen-
tation is mandatory. Interviewees with intellectual and/or psychosocial
disabilities noted that it would be important to ensure participation of
the lawyer and the legal representative from the very beginning of the
process. Their absence was considered one of the main challenges. Thus,
they should mandatorily follow the interrogation to avoid persons with in-
tellectual disabilities being forced to give testimonies against themselves
or to confess.?"?
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In Slovenia legal defence is mandatory if there are reasons to believe that
the person is not capable of defending himself/herself successfully due to
an intellectual and/or psychosocial disability. In this case, the investigative
judge may order an opinion of a court expert in the field of psychiatry
to determine whether the conditions for mandatory defence exist.??° If
the accused does not have a private lawyer, the court appoints a defence
counsel ex officio for the further course of the criminal proceedings. If the
accused has been sentenced to thirty years in prison and is deaf, mute
or otherwise incapable of successfully defending himself, the defence
counsel may be appointed for the extraordinary judicial review as well.?!
Interviews conducted in Slovenia revealed that the effective exercise of
the right to a lawyer, particularly in cases of mandatory defence, is often
hindered by the insufficient time available for client-lawyer consultation.
Many times, the lawyers have as little as 10 minutes to consult with the
client which is a problem as such, but in cases of vulnerable clients with
particular needs it is impossible to provide proper support and prepare
the client for the hearing that follows.?2

@ @

An interviewee reported that before the detention hearing with the inves-
tigative judge, he could only talk to his (public defense) lawyer for a few
minutes, on a bench in the hallway, in the presence of a police officer.??3

3.1.3.3 Deprivation of liberty??

In all five countries deprivation of liberty should be guided by the principle
of proportionality and applied only as a measure of last resort. However,
this legal requirement does not always translate into practice. In Bulgaria,
for example, all sixteen interviewees with intellectual and/or psychosocial
disabilities were subject to pre-trial detention, regardless of the serious-
ness of the offences they were accused of.?%

None of the countries provides for sufficient specific accommodation
facilities for persons with intellectual and/or psychosocial disabilities
during pre-trial detention in the general prisons. If the disability is iden-
tified and leads to the decision that the person is not criminally liable, the
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Adequate accommodation for persons with intellectual and/or
psychosocial disabilities in pre-trial detention facilities

Austria 0
Bulgaria 0

Country

Czech Republic 0
Lithuania 0
Slovenia no information

T T TTTTTITTITITTTTITIITIITIITIITIIITIII TIPS I I I IIa

courts may order preventive detention for the purpose of medical assess-
ment and subsequently compulsory medical treatment and dismiss the
regular criminal proceeding. It is important to note that the criminal law
perspective focuses primarily on the potential danger an accused person
may pose to the society and not on the individual needs when it comes to
accommodating the person.

In Austria in case of a court order, the accused person is transferred to
@ a prison, if necessary to the forensic ward of the prison.?? Vienna's big- @
gest prison has an integrated hospital to which persons with psychiatric
impairments may be transferred. Yet, its capacities are very limited and it
does not have the capacities for female detainees. If the intellectual and/or
psychosocial disability is not identified, the person can be held in pre-trial
detention- given that there is a reasonable assumption that the person has
committed a crime and pre-trial detention is necessary and the last resort.
If the disability is identified during pre-trial detention and it is likely that
the proceeding will be towards compulsory medical treatment the per-
son has to be transferred to an adequate forensic institution for preventive
detention for the purpose of medical assessment. This accommodation is
based on the Criminal Procedure Code. Four out of 13 interviewees with
intellectual and/or psychosocial disabilities were taken in pre-trial deten-
tion which lasted between a few days and four months. Two persons were

waiting for their trial in a psychiatric hospital.??’

In Bulgaria the first instance court may issue an order for pre-trial deten-
tion for an indicted person who can be held criminally liable.?? The deci-
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sion to admit a person to a psychiatric hospital for the purpose of medical
assessment for a duration of up to 30 days is considered an equal form of
pre-trial detention under Bulgarian law.??? An accused person can be ad-
mitted to a psychiatric hospital either during pre-trial proceedings on the
request of the prosecutor, during trial proceedings on the request of the
parties, or on the court’s own motion. The court shall promptly pronounce
aruling in a public session wherein it hears the expert witness (a psychia-
trist) and the person whose admittance is sought with this procedure. The
participation of a prosecutor and a defense lawyer of the person with pre-
sumed mental disability is mandatory (see above).?° Bulgarian legislation
does not provide for alternatives to pre-trial detention in instances of per-
sons with intellectual and/or psychosocial issues. Otherwise, the Criminal
Procedure Code does provide for lighter measures in general cases such
as home arrest, daily reporting to police, or posting bail. However, the re-
search for this project did not find that any of these measures were used in
reference to the interviewed persons with intellectual and/or psychosocial
impairments.?®! All sixteen persons interviewed for this research had been
subjectto pre-trial detention, regardless of the seriousness of the offences
they were accused of. Unfortunately, it is unclear from the interviewees
@ whether or not a forensic evaluation of mental competence had been or- @
dered for each of the persons and, if so, at what stage of the proceedings
ittook place. Itis also not clear whether or not any of the persons had been
preventively detained in a psychiatric hospital for the purpose of medical
assessment. This fact indicates that the accused persons were not proper-
ly informed of the procedures that they were subjected to. Moreover, the
very fact that the researchers found these persons serving their sentences
in prisons leads to the conclusion that apparently all of these 16 persons
had been considered in court as being mentally competent persons.

In the Czech Republic preventive detention for the purpose of medical as-
sessments is limited to 2 months; it may upon request of medical experts
or public prosecutors be once prolonged for another month.

In Lithuania detention conditions are not generally adapted for people
with special needs, either physical or mental. All interviewed respondents
acknowledged that the current detention conditions are very poor for all
detainees. Although the situation is slowly changing, however, the neces-
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sary conditions for ensuring the specific needs for persons with psycho-
social and/or intellectual disabilities are not yet available. For a medical
assessment whether they are able to stand a trial or for treatment per-
sons may be referred to a forensic psychiatric institution by a decision of
a pre-trial investigative judge. Referring a person to preventive detention
for the purpose of medical assessment is permissible only if there is suffi-
cient evidence to show that this particular person has committed a crimi-
nal offense for which the investigation is being conducted. There is a se-
parate chapter within the Criminal Procedure Code (CPC), establishing the
procedure for applying compulsory medical treatment which is applied by
the court to persons who are declared as legally incompetent. 232

The Slovenian Criminal Procedure Act(CPA) provides for several measures
which may be used to ensure the presence of the accused, to prevent re-
offending and to ensure successful conduct of the criminal proceedings.
They include summons, compulsory appearance or a promise by the accu-
sed notto leave his residence, prohibition on approaching a specific place
or person, attendance at a police station, bail, house arrest and deten-
tion.?3* There are no rules or guidelines on using alternatives to detention
@ in cases of persons with intellectual and/or psychosocial disabilities. If the @
judge orders detention, persons with psychosocial disabilities are usually
placed in the Forensic Hospital that implements the detention and at the
same time provides the necessary psychiatric treatment.?**

3.1.3.4 Right to medical assistance

The research has shown substantial shortcomings with regard to medical
assistance for detainees with intellectual and/or psychosocial disabilities
during pre-trial detention. All five countries have insufficient capacities
for accommodating them in prisons.

In Austria, persons with intellectual and/or psychosocial disabilities fre-
quently have to cope with insufficient psychiatric and psychological as-
sistance during pre-trial detention.?*> Medical assistance in prisons is
primarily provided by public medical service doctors (general doctors),
who are usually lacking expertise on intellectual and/or psychosocial
disabilities. According to the Detention Law Code general doctors are
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Country

Austria
Bulgaria

Czech Republic
Lithuania

Slovenia

®

Medical care in pre-trial
detention facilities

general practitioners

paramedic, general
practitioner

general practitioners

general practitioners

first examination by doctor,
infirmary

Psychiatric/psychological
care in prisons

experts are involved
if necessary

psychiatrists work on
hourly contracts and

are consulted if necessary,
psychologists are employed
fulltime

experts are involved
if necessary

permanent or visiting
psychiatrists, permanent
psychologists

consultation hours,
no permanent psychiatrist
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supposed to ask for specialist's support when needed.?¢ In smaller pri-
sons general doctors hold at least weekly consultation hours. The frequen-
cy of psychiatric and psychological consultation hours varies from prison
to prison. Larger prisons have established health departments for sick in-
mates, some of which are listed as hospitals in the legal sense. Only in
large or special institutions, psychologists have fixed consultation hours.
Inmates should be examined by the psychological service on admission.
Risk prognoses are compiled and the motivation for the therapy is recor-
ded and promoted. Psychological expertise is also obtained as part of the
assessment of inmates and self-endangerment of inmates.?*” The capaci-
ties of health departments in Austrian prisons are generally very limited.
Vienna's major prison (Justizanstalt Josefstadt) for example does not have
the capacities for female detainees. Many accused persons with disabili-
ties (male and female), in particular also with intellectual disabilities, may
therefore pass their pre-trial detention in ordinary prisons without recei-
ving adequate medical treatment.?3®
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Cases: Austria

An NGO representative reported of a case in which an inadequate psy-
chiatric treatment during pre-trial detention severely deteriorated the
psychiatric state of the client. The caretaking organisations and the guar-
dian were only informed two weeks after the effectuation of the pre-trial
detention and could only then organise adequate medical care.?3*

One interviewee explained that he didn’t get any drugs during pre-trial
detention even though he would have needed them every day. He also didn’t
see a doctor and nobody was interested in him taking his medicine.?+

Another interviewee had to stay in pre-trial detention in a six bed cell
for more than two months. He got examined by a doctor on his first day
there. He himself thought that he should be in a hospital instead of being
in pre-trial detention, since he got a depot syringe every week. His care-
givers and his guardian got the information about him being in pre-trial
detention after one month.?#

@ In Bulgaria medical assistance in pre-trial detention is provided by a me- @
dical professional working at the place of detention.?*2 There is no special
regime in place to ensure the regular provision of medical care to per-
sons with intellectual and/or psychosocial disabilities during the pre-trial
proceedings. There exist 33 pre-trial detention facilities in Bulgaria out of
which 6 are located in prisons, the rest are separate establishments. In two
of them there is no medical professional, only in some of them the medical
professional is a medical doctor, in the rest medical assistance is provided
by a paramedic.?*® In cases when medical assistance cannot be provided
in the pre-trial facility the detainee is treated in a civil hospital where he/
she might be consulted by a psychiatrist or psychologist. The overall qua-
lity of medical assistance in prisons has become a growing problem over
the years. The reasons are a lack of funding and a lack of sufficient medi-
cal staff. 24 The hospital treatment of detainees with mental disabilities is
performed in medical centres at the prisons or in one specialised prison
hospital in the city of Lovech (it is the only such hospital for all detainees in
pre-trial detention and prisoners with mental disabilities). 15 out of the 16
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interviewees were provided medical assistance while being in pre-trial de-
tention. 8 of them were prescribed therapy, while 4 of them were admitted
for compulsory medical treatment at the psychiatric hospital in the city of
Lovech. Unfortunately, all 4 persons with intellectual and/or psychosocial
disabilities who had experienced compulsory medical treatment reported
that it was very unpleasant and were reluctant to recount details about it.
At the time of the interview 5 out of the 16 interviewees knew that they
were undergoing therapy but did not know any details about it. 6 persons
were not undergoing therapy and only 5 knew the names of their medica-
tions.

Cases: Bulgaria

One interviewee reported, that he underwent compulsory medical treat-
ment in a prison psychiatric hospital where he was not given any medi-
cines for a week although he asked for some to be able to sleep or to relief
at least his toothache. He described this condition as deep depression
and explains that it took him a long time to recover from this depression
afterwards.*#

Another interviewee was temporarily placed in the prison psychiatric
hospital. She noted that she found the place ‘horrible’. Violence there was
very high. She was not beaten but witnessed violence towards other peo-
ple so often that she wanted to commit suicide. She did not want to return
there ever again.

In the Czech Republic prison doctors working at the medical centers are
regular doctors. In case there is a need to examine the medical state of the
suspect, an expert from the field of psychiatry is taken in. However, there
exist only two hospitals in prisons; health care is mostly ambulatory.?4

Case: Czech Republic

An interviewee with a psychosocial disability was put into pre-trial de-
tention and spent a year alone in custody. During the year he spent in
prison, the man has not been in contact with his psychiatrist, and the
psychiatrist from the prison was giving him inappropriate medication.?+
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In Lithuania, there exists no prison with an integrated hospital. Yet there is
one separate institution, the Central Prison Hospital that serves the entire
penitentiary system. It is a state institution for the arrest and detention
of prisoners that functions as a health care and pre-trial detention facility
and provides health care for arrested and convicted persons. The purpose
of this facility is to provide primary and secondary level outpatient and
secondary level health care services to detainees and prisoners.?*® The
hospital has a special psychiatric unit.

Cases: Lithuania

One interviewee reported that he was forced to use medication despite
the bad side effects that weakened him. When he tried to refuse this me-
dicine, violence was used against him and the medications were injected
while his hands were bound and he was placed against the wall: "They
told me to drink. I drank but later on spitted out into the sink. And after
that, they even tied up my hands as I was resisting. Then they started to
violently inject the medicine." 249

Another interviewee told the prison authorities that she is using medica-
tion, although the officials did not ask about this. She was not allowed
to take the medication despite the fact that she had mentioned her needs:
"Yes, I felt very bad there, I had a nervous attack, I was trembling all
over, they took away all medication." 25°

A third interviewee lived in a social care home and was using anti-epilep-
tic drugs. After detention he did not receive medicines for several days,
although he had been constantly consuming them before. "The epilepsy
drugs were brought by my sister only after several days." 25

A fourth dependent detainee sought medical advice. The doctor came but
refused help: "Yes, I was using drugs at that time, and then the medicine
from abstinence is needed. I knew that they would not give me them, and
thus did not ask." 252

In Slovenia all persons placed in pre-trial detention are examined by a doc-
tor within 48 hours of being brought to the detention facility.?>® Health care
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is provided by the detention facility’s infirmary.?>* If medical treatment in
another health care institution is necessary, such treatment is ordered by
the competent court upon the proposal of a detention facility’s doctor. In
such case the director of the detention facility must immediately inform
a close relative or another person previously appointed by the detainee.
With the permission of the competent court, a detained person, at his/her
costs, may also be examined by a doctor of his/her choosing.?*® In terms of
accommodation standards, the authorities are obliged to treat detained
persons in a humane manner and their physical and mental health must
be protected.?® The detention facility keeps record of the general health
condition of the detained person. When placing the detainee into the ac-
commodation space of the detention facility, the personality and health
condition of the detainee must be taken into consideration.?’

In practice complaints concerning accommodation conditions, health care
and the way the detained persons are treated by the detention facilities’
personnel are numerous.?® The Slovenian Human Rights Ombudsman
has frequently underlined the importance of psychiatric examinations and
mental health assessments of detainees in terms of possible risk of suici-
@ de, as persons at risk are in need of constant psychiatric treatment and @
regular attention of a psychologist. The Ombudsman has handled cases
where accommodation of detainees was inappropriate and did not pro-
vide for sufficient supervision of persons at risk of suicide, relying mostly
on the supervision of other detainees. Detention facilities and prisons in
general are overpopulated and adequate accommodation standards are
not provided to persons with psychosocial and/or intellectual disabilities.
Psychiatrists are not present in detention facilities every day and conse-
quently the queues are long and detainees need to wait for treatment for
avery long time.?*?

Case: Slovenia

One interviewee reported that doctors kept changing during pre-trial
detention. At the end there was a female doctor from Ukraine who did
not even speak Slovenian well: “You wrote on a piece of paper, what you
need, and she gave it to you.™%°
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3.1.3.5 Recording of hearings
Country Mandatory use of audiovisual Recording in case of
recording intellectual and/or

psychosocial disabilities

Austria (%] (%]
Bulgaria (%) ()
Czech Republic (V) (%)
Lithuania (%] (%]
Slovenia (%) (%)
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Research has shown that during pre-trial proceedings, courts use audio-vi-
sual recordings more frequently than during interrogations at police stati-
@ ons. Nevertheless except from the Czech Republic none of the countries @
requires mandatory audio visual recording of all interrogations, neither
in case of accused persons with intellectual and/or psychosocial impair-
ments. In four out of five countries the decision on recording remains at
the discretion of the judge or needs to be requested by the defendant.
Only in the Czech Republic are the courts obliged to have audio-recor-
dings during the hearing. However, this does not apply if the hearing is
done outside of the court or a recording is not possible due to technical

problems or lack of capacities.?!

In Austria the law allows for audio-visual recording when a person cannot
be brought to the pre-trial detention trial due to health problems.?? The
same holds also true for proceedings on compulsory medical treatment in
case that a person is not able to take part in the court hearing due to his/
her health conditions. Also in Bulgaria the interrogations may be video- or
audio-recorded upon a request by the interrogated persons or through
a motion made by the pre-trial authorities.?¢®* The interrogations are only
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recorded into a written protocol which is an obligatory rule.?* The judge
might decide to allow audio- and video recordings.?¢® Similarly, according
to Lithuanian law written protocols should be provided for all the investi-
gation activities.?¢® In practice it seems that the questionings of suspected
and accused persons are hardly ever audio-visually recorded during the
criminal investigation. All interviewed experts recognized that during the
pre-trial proceedings questionings of persons with intellectual and/or psy-
chosocial disabilities were not audio-visually recorded. Also in Slovenia
the investigating judge may order that the interrogation is recorded by an
audio or video recording device.?!” However, there are no guidelines on
mandatory recording of questioning of vulnerable suspects. Although the
recording is quite common, the decision remains in the discretion of each
investigating judge.?®

3.1.3.6 Privacy

Country Court access to Registry Court access
medical data to decision on
appointment

@ of guardian @

Austria

o

upon request
Bulgaria 0

upon request upon request

(<
O © O

Czech Republic

o
V]

o O

Lithuania

o
Slovenia o no information °

upon request
T T T T TTTTTITTTTITITITIITIITITITIIIIIIIT I I I I I I I I I I I I I I I I I IIa

In all countries, the judicial authorities have access to medical data. In
Austria all judicial authorities can access upon request personal data of
the suspects. Yet, due to the strict regulations on data protection judges
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may at times face difficulties in getting information about medical data or
the existence of a guardian. As there is no automatic notification for the
authorities on whether a suspect is under guardianship, this often leads
to delays in notifying the guardian.?’ Also in Bulgaria, there is no data-
base for persons under guardianship or with mental disabilities. The judge
might request the mayor of the municipality (as the body of guardianship
issues) of permanent residence of the defendant with mental disability to
provide information about the suspect’s guardianship status. In the Czech
Republic there is a database on the persons whose liability has been re-
stricted and the court has access to that database.?”°

In Lithuania the court may request any information including medical data
from any institution needed for investigating the case. As in the Czech Re-
public, there is a registry of persons declared as legally incapable or with
restricted legal capacity?”! which includes all persons’ legal capacity sta-
tus and information on a guardian. Itis accessible to all judicial institutions.

In Slovenia all personal data controllers must submit upon the request of
the criminal court the personal data from the filing system - even without
@ a personal consent of the individual.?’? The investigative judge therefore @
does have the possibility to access personal data of the suspect (e.g. medi-
cal data) but has to keep them confidential. If there are grounds to believe
thatthe impairment of the suspect might prevent effective participation of
the suspect in the proceedings, they will engage a court expert qualified
to appropriately interpret medical data.?’”® To determine personal circum-
stances of the suspect, the court can also rely on the competency of social
work centres that can also provide information on possible guardianships.
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4 SAFEGUARDS DURING THE TRIAL PHASE
(HEARINGS, JUDGEMENT)

41. Right to information

Country Information on the procedural rights provided
Austria 0 by the judge

Bulgaria ° by the judge

Czech Republic Q by the attorney

Lithuania 0 by the judge

Slovenia ° by the judge

T T T T T TITTITITITITITIITITIITITITIITIIIIII I I IS I I I I IIsd

In four out of five countries information on procedural rights is provided
by the judge in the main trial. In the Czech Republic on the contrary courts
@ rely on the accused person’s attorneys for providing information. If the @
attorneys are not trained to work with persons with intellectual and/or psy-
chosocial disabilities this may fall short. Some civil society organisations
may provide interpretation and support for the accused person, however
their position in criminal proceedings is not in any way regulated. Also
in the other countries, there are no special formats to ensure that the in-
formation given by the judge is understood by persons with intellectual
and/or psychosocial disabilities. It is up to the court to communicate in
an understandable way. Interviews in all countries showed that most
interviewees struggled to understand the fast and highly technical
legal language. They could usually not follow (even the social workers had
difficulties) and understand the proceedings so that they could not make

informed decisions.

In Austria before the trial the accused person needs to be informed ab-
out his/her rights.?”> However, the main trial does not put much focus on
the way the accused person is informed since he/she should already have
beeninstructed about his/her rights during the investigation proceedings.
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He/she is asked if he/she knows about his/her rights and understands
the accusations. In cases that are held before lower regional courts where
the defendant does not have to be represented by a lawyer, the judge
has to “lead” the accused person in his/her best interest and make sure
that everything is understood. For persons for whom a guardian has been
appointed, the latter may at least appoint a lawyer if informed about the
trial. According to the current legal situation, a guardian (except he/she
is a lawyer) does not have representation rights in a criminal proceeding.

In Bulgaria the court has the obligation to inform the accused person of
his/her right to legal aid and of the procedural rights during the course
of the proceedings. There are no special rules or materials that are desig-
ned to specify the manner, time, environment, the amount of information
and the person who should provide the information to a defendant with
intellectual and/or psychosocial disabilities or to his/her relatives or legal
representatives. The interviewees shared that they understood the ques-
tions by the court and responded on their own free will. However, when
asked about who gave them information and in what manner it was pre-
sented, the interviewees were not able to answer.?7¢

Also in Slovenia there are no special formats for informing accused per-
sons with intellectual and/or psychosocial disabilities. After reading the
information about the procedural rights, the judge asks the defendant if
he/she understood the instruction. If the defendant does not understand,
the judge will further explain in plain language until the defendant under-
stands the content of the information.?”” The judge will therefore adapt to
each individual situation.

4.2. Rightto access to a lawyer

None of the five countries provides for safeguards to ensure consistent
representation by a lawyer for persons with intellectual and/or psychoso-
cial disabilities. All countries require mandatory defence if the defendant
is not capable to defend/himself/herself due to his/her physical or men-
tal disabilities or in procedures towards compulsory medical treatment.
However, huge protection gaps arise for those persons whose disabilities
do not meet this threshold, who are not subjected to compulsory medical
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measures and who have committed less severe offences. Gaps exist also
as regards persons with intellectual disabilities. All these persons may fre-
quently have no legal defence.

Country Mandatory representation of a lawyer Costs are covered by
for persons with disabilities the state (e.g. public
defense, legal aid)

proceedings aimed at compulsory medical commitment,
Austria when the accused is in detention, person cannot defend °
himself/herself

Bulgaria compulsory medical treatment or preventive dletention for Q
medical assessment, person cannot defend himself/herself

Czech Republic person cannot defend himself/herself °

Lithuania person cannot defend himself/herself °

Slovenia person cannot defend himself/herself 0

TITTITITITITITITITIIITITIITITIITIITITIITIII T T T IIIIIIIa

Research has shown that, many of the interviewed persons were appoin-
ted a public defender. In all countries there exist substantial short-
comings in the quality of public defense. Public defenders tend to have
no specialisation, especially not in dealing with persons with intellectual
and/or psychosocial disabilities, short time for preparation, and low
remuneration. Accused persons usually cannot choose their own defen-
der. Interviewees reported a lack of communication with the lawyer and a
lack of time for the preparation.

In Austria when the proceedings are not aimed at compulsory medical
measures or when the crime is sanctioned with less than 3 years of impri-
sonment and the accused is not detained?’® he/she may represent him-
self/herself.?”? It is therefore possible for a person with intellectual and/
or psychosocial disabilities - even if he or she is under guardianship - to
be subject to a preliminary or criminal procedure without the support of
a defence lawyer or even the knowledge of the guardian. An attorney can
be appointed as a public defender in case of mandatory defense. If the
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person is unable to cover the costs of the lawyer, the costs are taken over
by the state budget (legal aid). Further, accused persons may file a request
for legal aid also in cases where no mandatory legal defence exists if they
are blind, deaf or “in some way impaired.”?° However, in practice chances
are high that the legal aid defender has no criminal law background and
cannot adequately defend the suspect. %!

One beneficiary claimed that he didn’t get to talk to his lawyer for more
than 10 minutes right before the trial started. He noted that the lawyer
was very stressed out as if it would be the only thing that matters to have
talked at least once with the beneficiary. Therefore he didn’t feel well
prepared for the trial.?s?

In Bulgaria the law obliges the court to appoint a lawyer in case the defen-
dantis not able to defend him/herself due to his/her disability. Public de-
fenders are not specialised in working with persons with intellectual and/
or psychosocial disabilities. The court is not obliged to seek the guardian
@ of the defendant and to let him/her be present during the court procee- @
dings. Beneficiaries complained about the lack of commitment by their
lawyers regarding the communication. None of the 13 beneficiaries with
public defenders mentioned appeal procedures or any attempt for pro-
tection of their rights done by their lawyers. Only 3 of the 16 interviewees
reported satisfaction with their lawyers.

Case: Bulgaria

One interviewee said that he had no chance to speak with the lawyer be-
fore the trial. During the whole proceeding the lawyer has not discussed
the case with his client but pushed him to confess every allegation raised
by the prosecutor.2%s

Also in the Czech Republic an accused person may represent himself/
herself. However, if the court assumes that the accused person is not ca-
pable to defend himself/herself, legal defence is mandatory.?®* The pub-
lic defender is appointed according to a list provided by the Czech legal
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chamber. Legal aid may be granted upon request of the suspect. Research
showed a general dissatisfaction with the quality of legal aid. The short-
coming that was mentioned the most during the interviews was the insuf-
ficient preparation of the public defenders to communicate with persons
with intellectual and/or psychosocial disabilities.?%

Case: Czech Republic

“We had an experience with an attorney office. They were still thinking
that a person with mental disability cannot make a decision, he has no
rights and therefore they did not ask our client about his opinion. We do
not want to work with such lawyers.” 2%

In Slovenia defence is also mandatory if the accused is deaf, mute or ot-
herwise incapable of defending himself successfully. If there are reasons
to believe that the person is not capable of defending himself successfully
duetointellectual and/or psychosocial disabilities, the investigating judge
may order an opinion of a court expertin the field of psychiatry to determi-
ne whether conditions for mandatory defense exist. Only in procedures
@ for safety measures against persons that are not criminally liable, the CPA @
(Art 492) demands that the defendant’s guardian is informed about the
main hearing. Presence of a guardian during the trial phase is therefore
mostly unregulated, but not excluded. In case of mandatory defense the
president of the court will appoint a defense counsel ex officio. If there
are no grounds for mandatory defense the accused may apply for legal
aid with the Legal Aid Service. There are no lists of specialized lawyers
who are primarily contacted in cases of persons with intellectual and/or
psychosocial disabilities. The lawyers do not receive any training in terms
of specifics of representing vulnerable persons and their specific needs.

Many Slovenian interviewees felt that their public defender did not show
much will to do anything:

Case: Slovenia

One interviewee noted that with his diagnosis, he would need more sup-
port in a form of a lawyer who would show more effort. He has only
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seen his lawyer twice (once before hearing and once in court). Before the
hearing, the lawyer asked him about his personal information and told
him about the expected sentence. He said that she was not helpful, that
he then studied some of the legislation and wrote some appeals on his
own.2%

Also in Lithuania interviewed representatives of professional stakeholders
reported that they had witnessed a lack of knowledge and competence of
public defenders when representing suspects with intellectual and/or psy-
chosocial disabilities. They were mostly lawyers in their first years of legal
practice with little or no practical experience. They were notified only 1-2
hours before the court hearing and were often requested to appear for
specific procedural acts. Usually they had very little time to prepare the
defence and to read the case file; sometimes they got to see the file only
5 minutes before the hearing. They often met the defendant for the first
time during the court hearing and had only a few minutes to talk to him/
her. The remuneration of public defenders is low.?” Most of the intervie-
wed persons with intellectual and/or psychosocial disabilities benefited
of legal aid. There exist no specialized legal aid lawyers for persons with
@ intellectual and/or psychosocial disabilities.?%® @

This research has revealed substantial weaknesses in the quality of legal
representation, in particular when it is done through public defenders
and/or on the basis of legal aid.

4.3. Right to medical assistance

All five countries provide for the presence of medical experts in procee-
dings directed towards compulsory medical treatment. In “ordinary” cri-
minal proceedings the presence of medical experts is not consistently
ensured.

In Austria, to participate in a trial the accused person needs to be physical-
ly and psychologically able to negotiate, at all time (fitness to stand trial). If
the condition of the accused is restricted due to health problems, a doctor
can be present during the trial. If however, there are doubts about the ca-
pacity to participate in the trial, the court hearing cannot be held or must
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be postponed until the condition of the defendant allows his/her presen-
ce.??! If the condition of the person concerned does not allow participa-
tion in the main proceedings within a reasonable period of time or if such
an involvement would entail a significant risk to his/her health, the main
hearing shall be conducted in the absence of the person concerned. If all
or part of the questioning of the person concerned is omitted, but he/she
was interrogated in the preliminary proceedings, the recorded protocol
or the sound or image recording of such a hearing must be presented.?”?

In Bulgaria in case of proceedings directed at compulsory medical treat-
ment the presence of a medical expert and the defence lawyer is manda-
tory. Parents/guardians and the victim are also summoned for the court
hearing.?”® The defendant should be present unless his/her health con-
dition does not allow this presence.??* In criminal proceedings where no
compulsory medical treatment is discussed, no safeguards exist apart
from the mandatory participation of a defence lawyer of the person with
an intellectual and/or psychosocial disability.

In the Czech Republic, to participate in a trial, the accused needs to be

@ aware of the content of the proceeding. If the condition of the accused @
is restricted due to health problems, the trial may be held in the deten-
tion premises.?” This is only possible if the accused is capable to undergo
interrogation. If the health conditions are not good, the trial may be post-
poned.?? The prosecution and the trial can be also interrupted in case the
health state of the accused is so bad that he/she is not capable to stand
the trial. The prosecution is commenced again, once the medical state of
the accused has improved.??

In Slovenia the rules concerning the right to medical assistance in the trial
phase are identical to the ones in the pre-trial phase before the investiga-
ting judge. In case of proceedings for imposing compulsory medical treat-
ment, psychiatrists from the institution to which the examination of mental
capacity of the defendant was entrusted are summoned as experts. The
defendantis summoned if his/her condition permits his/her attendance at
the trial otherwise the trial takes place without his/her presence.??®
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The same applies for Lithuania. No specific or additional safeguards could
be reported from these two countries.

4.4. Recording of questioning

In four out of five countries the audio-visual recording of the main trial
is not mandatory but can be practised upon the decision of the judge. In
the Czech Republic, audio-visual recording is mandatory, unless the fore-
man of the court senate does command otherwise. He can only do so for
serious reasons.???

4.5. Privacy

Country Public can be excluded from court hearings
Austria 0
Bulgaria ° only in cases of compulsory medical treatment it is closed

@ Czech Republic Q @
Lithuania O

Slovenia 0

T T TTTTTTTITITITTTITITIITIITITIITITITIII I I I I I I I I I I I I I I I I I I I IIIa

In all countries the court hearings are in general public and the public can
be excluded only in specific cases, e.g. for the protection of privacy of the
suspect. In Bulgaria, a closed doors hearing might be performed when
there is a risk of spreading delicate facts of the defendant.%° Also Slovenia
provides for a possibility to exclude the public from the main hearing to
protect the privacy, personal integrity and personal data of defendants
with psychosocial and/or intellectual disabilities.®*' However, it seems that
this possibility is not used often in cases of defendants with intellectual
and/or psychosocial disabilities- not even for the hearing of the court ex-
pertwhen providing the expert opinion concerning the mental state of the
defendant.’®
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4.6. Communication of the judgement

Country Manner in which the Written
judgement is presented Judgement

Austria orally °
Bulgaria orally 0

Czech Republic orally Q

Lithuania orally °

Slovenia orally Q

T T TTTTTTTITITITITTITITITITIITIIIIITIII ST I I I I I I I I I I I I I I I I I I I IIa

In all countries the final judgement is communicated orally in the court-
room. The judge has to explain the findings and conclusions from the trial,
the way the sentence was measured and the possibility to file an appeal.
@ Subsequently, the judgementis issued in writing. In Austria and the Czech @
Republic, if both parties of the dispute agree on not needing the judge-
ment to be explained and give up the right to appeal, the court may issue
a simplified judgement without the reasoning.’®

In all countries interviewees struggled to understand the judgement.
They were not communicated in a way that the accused persons unders-
tood the meaning or the reasoning behind it. However, the right to effec-
tively participate implicates that all involved parties must use a language
that is understandable by the accused person, so that he/she can under-
stand the procedural actions and take informed decisions in the procee-
ding.

In Austria the accused person is asked if he/she understood the orally
communicated judgement and its consequences. The quality of this ex-
planation lies in the hands of the judge in charge and the (legal aid) defen-
ce attorney. There are no guidelines to check or any other assessments to
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ensure whether or not the accused person understood the consequences
of the judgement. The decision on compulsory medical treatment forms
part of the sentence.?* In every case the judge has to consider extenua-
ting and aggravating circumstances in the sentencing. Thus certain intel-
lectual and/or psychosocial disabilities may be of influence. Interviews re-
vealed that five out of 15 beneficiaries did not understand the meaning of
the verdict and the consequences of compulsory medical measures. It was
not explained to them by the judges; they were only grasping the meaning
afterwards by explanations from their lawyers, social workers, doctors or
other staff working in forensic units. One interviewee was not aware of
the consequences of the judgement and needed the lawyer to explain.
Another interviewee could not follow the judge’s explanations, but felt too
ashamed to ask for explanation.3%

Also in Bulgaria judgements were not communicated in a manner under-
standable to the accused persons. The interviewees complained that they
did not understand “anything”%, or at least not the consequences of the
proceedings and the judgement. In Slovenia interviewees hardly unders-
tood the questions they were asked. They also had the feeling of pressure
@ when answering or were cut off and asked to answer quickly and shortly.3% @
Also in Lithuania, the interviews showed that the accused persons did of-
ten not understand the trial nor the judgement.
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5. REMEDIES

Country

Austria

Bulgaria

Czech Republic

Lithuania

Slovenia

Ordinary legal
remedies

appeal/nullity
complaint

appeal/nullity
complaint

appeal,
complaint,
protest

complaint; appeal

appeal/nullity
complaint

®

Available
remedies if
procedural rights
are violated

claim
(against the
police);
objection
(againstthe
prosecutor)

claim
(against the
police);
objection
(against the
prosecutor)

complaint-
againstany
decision of the
police, courtor the
prosecutor

appeal, complaint
againstany
decision of the
police, court or the
prosecutor request
for dismissal

claim
(against police)
appeal

Impact of
disability on
the judgement

mitigating
circumstance;

if criminal liability
is excluded, onlya
safety measure
can be imposed

mitigating
circumstance;

if criminal liability
is excluded, onlya
safety measure
can be imposed

mitigating
circumstance;

if criminal liability
is excluded, only a
safety measure
can be imposed

mitigating
circumstance;

if criminal liability
isexcluded, onlya
safety measure
can be imposed

mitigating
circumstance;

if criminal liability
is excluded, only a
safety measure
can be imposed

Complaint
against the
expert opinion

dismissal
due to lack of
expertise or
partiality
upon request
of the suspect;
second expert
opinion

only second
expertopinion

objection

by defendant
due to partiality,
lack of expertise,
questions raised;
second expert
opinion

dismissal due

to lack of expertise
or partiality upon
request of the
suspect; second
expertopinion

appeal;
second expert
opinion

T T TTTTTTTITITITTTTITIITIIII I I I T I I I I I I I I I I I I I I I I I I I I I I I I IIa
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As shown throughout the comparative report, procedural safeguards
for persons with psychosocial and/or intellectual disabilities as set out in
the Recommendation are not always fulfilled. Any rights provided by the
national criminal codes are effective if the person concerned cannot claim
his or her rights adequately. Thus, effective remedies play a crucial role
in ensuring the respect of procedural safeguards. For persons with intel-
lectual and/or psychosocial disabilities it is of particular relevance to have
also a possibility to object to the medical expert assessment which usually
has substantial impact on the judgement. The following outlines the possi-
bilities to complain against procedural rights violations in the pre-trial and
trial phase as well as against the medical assessment.

Violations of procedural rights during the pre-trial phase:

In Austria claims against violations of procedural rights by the police in the
investigation phase have to be filed with the first instance court. Depen-
ding on the severity, they can serve as ground for nullity or appeal if the
evidence obtained is used in the judgement. Yet, according to the jurisdic-
tion of the Austrian Supreme Court, the violation of the right to inform the
@ suspect does not entail nullity of the judgement. It follows therefore that @
evidence (e.g. police protocols) which was gained without properly infor-
ming the accused about his/her rights may be used in the proceedings.3%

In the adjudicated case the Supreme Court refused to accept the nullity
of a police questioning protocol of a defendant whose severe intellectual
disability was also attested by an expert opinion. The argument that he
was not informed about his rights in a simple and accessible language
taking into account his disabilities and that he could not understand the
legal instructions being read to him and that he was furthermore not
represented by a lawyer was rejected. The first instance court had used
the police protocol, although the unlawfulness was claimed in the trial,
with the argument that the accused had signed the police protocol confir-
ming that he had understood the content and that there were no contrary
indications.3°?

101

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 101 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

Dignity at Trial

Also Bulgarian legislation sanctions the failure to respect procedural
rights in the investigation phase. However, the law does not contain any
provisions mandating the use of understandable wording, support by a
person of trust, medical assistance and other kinds of support to persons
with intellectual and/or psychosocial disabilities during police procee-
dings. Therefore, the failure to provide any of the mentioned safeguards
is not considered a violation of the law that renders the interrogation un-
lawful. The information obtained during initial interrogations at the police
may still be used during criminal proceedings as evidence by using the
testimony of a police officer as a witness who was present at the “off the
record” interrogations. The law requires mandatory legal assistance only
for persons who are not able to defend themselves due to physical or psy-
chosocial disabilities and only after indictment. Failing to provide a lawyer
and to require a mental capacity evaluation in case of potential disabilities
constitutes grave procedural violations which can serve as a foundation for
appealing subsequent court decisions and judgements that are based on
proof of guilt of the indicted person. Also in the event that the vulnerability
was not taken into consideration during the arrest or pre-trial detention of
the person, his/her attorney can file a request that the restraint measure
@ be replaced with a lighter measure and/or a request to do a forensic eva- @
luation of the person’s mental capacity and competence to stand trial. The
situation is similar both in Lithuania and the Czech Republic. Whereas in
Slovenia, a stronger protection of the procedural safeguards seems to be
in place:

m PROMISING EXAMPLE: SLOVENIA

The record of the police questioning may be used as evidence in
further proceedings only if it was conducted in the presence of
the suspect’s lawyer.3 If the suspect has not been informed of his
rights3", or the instruction and the statement of the suspect in re-
spect of his right to a lawyer have not been noted down in the
record, or the suspect was interrogated without a lawyer being
present the court may not base its decision on the statement of the
suspect.
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Violation of procedural rights during the trial phase:

In all countries, if the procedural rights are violated in the trial phase, the
sentence can be appealed or an appeal for nullity can be filed - depending
on the gravity of the procedural error. In Austria, for example, this is the
case if the vulnerability of the defendant is not taken into account and ef-
fective participation is not granted or the defendant was not represented
by a lawyer in case of the mandatory defence. Also in Bulgaria, a failure to
take intellectual and/or psychosocial disabilities into account during the
trial proceedings may serve as grounds for vacating a judgement.3? Incor-
rect judgements or considerable procedural violations that compromise
the rights of the defendant may serve as grounds for appeal. If the court
reached the decision without taking into account the defendant’s vulnera-
bility and if the defendant’s disability is such that it prevents him/her from
meaningfully participating in criminal proceedings, then this fact consti-
tutes a substantial procedural violation; if the defendant’s impairment is
such that he/she may not be considered legally responsible, then a judge-
ment reached under such circumstances is considered to be incorrect (i.e.
ground for vacating a judgement).

In Slovenia, a judgement may be challenged if there was a substantial vio-
lation of provisions of the criminal procedure. Among others, substantial
violations exist, where the judgement rests on evidence obtained in vio-
lation of constitutionally granted human rights and basic freedoms - e.g.
if the defendant was not properly informed of his rights before giving a
statement.3™ Substantial violations of provisions of the criminal procedure
can also exist if the court omitted to apply a provision of the CPA or ap-
plieditincorrectly, orif the courtin the course of the main hearing violated
the rights of the defence (e.g. if there were grounds for mandatory defen-
ce and the defendant was not represented by a lawyer), but only if such
conduct influenced or might have influenced the legality and regularity of
the judgement.'

103

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 103 @ 15.05.18 13:30‘ ‘



___IEEEN ® (N ([ [

Dignity at Trial

In all countries, remedies are available against decisions on compulsory
medical treatment. Furthermore accused persons may file extraordinary
remedies, e.g. to the Supreme Courts and obtain compensation for da-
mages.

Remedies against the expert assessment®'s:

In all five countries accused persons may reject an expert due to par-
tiality and a lack of expertise. Furthermore an expert opinion can only
be challenged by another expert opinion. The contradictions have still to
be evident and the court needs to not or only very poorly have dissolved
these differences in the judgement. In practice it remains difficult to chal-
lenge an expert opinion.

In Austria, in the investigative phase the suspect can claim that the expert
should be dismissed due to partiality or lack of expert knowledge.?' Si-
milarly, in the Czech Republic the defendant may object to the qualifica-
tion or the lack of impartiality of the expert®” or to the questions raised.3'®
Objections are mostly submitted when an expert is appointed, meaning

@ before the elaboration of the expert opinion. However, they can be sub-
mitted throughout the whole trial. The authorities may decide to replace
the expert, to change the questions or to reject the objections.?” There
is any remedy against the decision about objections. In Bulgaria, in the
event that the parties disagree with the findings either of the parties invol-
ved may request a second or an additional expert opinion. However, the
authority receiving the request is under no obligation to grant the request
for a subsequent expert assessment.3?
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1 DEFINITION: PROMISING AND GOOD PRACTICES
WITH REGARD TO PROCEDURAL RIGHTS OF
SUSPECTS WITH INTELLECTUAL AND/OR
PSYCHOSOCIAL DISABILITIES

The criteria for good and promising practice aim to assist in identifying
and developing good practice examples for criminal procedures against
persons with intellectual and/or psychosocial disabilities. They are based
on the joint expertise of the research team and the Advisory Groups as
well as on the project findings.

The term ‘promising or good practice’ refers to practices that have proven
to work well in certain national contexts and are therefore recommended
as potential models that could be transferred to other countries or con-
texts. At the same time the research team is aware of the fact that these
models need to be adapted to the respective national legal context and
thatthe transferability of some good practices might be challenging given
the various heterogeneous needs of persons with intellectual and/or psy-
chosocial disabilities. The following criteria for the identification of good
@ practices provide an exemplary list which gives an overview of desired @
conduct.

None of the practices highlighted in the Comparative Report meet all cri-
teria of good practices but they do meet some criteria in relevant areas.
They have therefore been highlighted as ‘promising practices’ which
would, according to the research team, be worthwhile to strengthen, ex-
tend and institutionalise more broadly.

2 GUIDING PRINCIPLES

The following guiding principles have been identified as overarching in-
dicators for good practices in criminal proceedings against persons with
intellectual and/or psychosocial disabilities.

¢ Human rights compliance: National criminal laws are in line with the
provisions of the Convention on the Rights of Persons with Disabilities

106

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 106 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

CRITERIA FOR GOOD PRACTICE

(CRPD) and the European Convention on Human Rights (ECHR) and
ensure a fair trial against persons with intellectual and/or psychosocial
disabilities.

e Social-relational understanding of disability: Criminal justice systems
take account of a social-relational understanding of disabilities as arti-
culated in the CRPD.

¢ Respecting self-determination: The will and preferences of persons
with intellectual and/or psychosocial disabilities is respected through-
out the criminal proceedings. They are granted adequate support to
make free and self-determined decisions.

e Accessibility: In line with art. 9 CRPD relevant information throughout
the proceedings is provided in an accessible format to persons with
intellectual and/or psychosocial disabilities.

e Diversity: The criminal proceedings recognise and take into account
the diversity within the population of persons with disabilities as a pa-
@ ramount precondition to ensure a fair trial. @

¢ Individual approach: During criminal proceedings an individual ap-
proach is applied respecting the heterogeneous needs of persons
with intellectual and/or psychosocial disabilities when ensuring proce-
dural safeguards.

* Non-discrimination: Criminal procedures and applicable specific safe-
guards are not discriminatory in nature. Further, persons with disabili-
ties are not subject to any discrimination in the exercise of their rights
during proceedings.

* Procedural safeguards: All actors involved in criminal proceedings
respect and ensure throughout the procedure that the procedural sa-
feguards enshrined on the national, European (Roadmap) and interna-
tional level enable the suspect’s effective participation and a fair trial.
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¢ Prison Rules: While deprived of liberty the standards required by nati-
onal, European and international instruments are ensured. There exist
mechanisms to preventtorture and ill-treatment. Situations of potential
powerlessness and further support needs of persons with intellectual
and/or psychosocial disabilities are taken into account. The settings
are adequately adapted if required by the disability of the person.

3 CRITERIA FOR IDENTIFYING PROMISING
AND GOOD PRACTICES

341 LEGAL FRAMEWORK

(O Fair trial: Does the law provide for a fair trial by an independent
judiciary?

(O  Definition of minimum standards: Does the law set minimum stan-
dards for police custody, pre-trial detention and preventive de-
tention for the purpose of medical assessments, in particular with
regard to the preconditions, the duration, and the surrounding
@ conditions (space, access to toilet/water/food/clothes/light/hygie- @
ne/phone/TV/books)?

(O Access to remedies: Does the law provide for an appeal procedu-
re? Does the procedure also include a remedy against the outcome
of an expert assessment (e.g. second independent expert opinion)?
Is the suspect’s access to remedies facilitated (e.g. by the person of
trust, lawyer)? Are the complaints confidential?

() Monitoring: Does an independent and impartial mechanism exist
to control the conditions at detention facilities, psychiatric hospitals
or specialised psychiatric establishments where inpatient psychia-
tric assessments are performed or compulsory medical treatment
is provided (e.g. National Preventive Mechanisms, NPM)?

108

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 108 @ 15.05.18 13:30‘ ‘



BT ] - (D T

CRITERIA FOR GOOD PRACTICE

3.2 POLICE PROCEEDINGS AND PRE-TRIAL HEARINGS
1. Surrounding conditions
a. Interrogation

O Do the police interrogation rooms have a peaceful ambience (poli-
ce officers do not wear weapons openly, no constant disturbance
by people walking around, phone ringing all the time, etc.)?

(O Is the the interrogated person offered something to drink and gi-
ven the opportunity to take breaks if necessary?

b. Custody/Detention

O  Police custody: Do the police custody cells provide adequate space
and hygienic standards (as defined by national and international
standards®")? Do detainees have the possibility to go outside/get
some air (at least one hour during the 24 hours detention)? Are they
@ given edible food and are their dietary requirements respected? @

(O Pre-trial detention: Do the cells provide adequate space and hy-
gienic standards (as defined by national and international stan-
dards®?2)? Do detainees have the possibility to go outside/get some
air (at least one hour a day)? Are they given edible food and are
their dietary requirements respected? Are there designated areas
for smoking and sport activities?

(O Preventive detention for the purpose of medical assessments: Do
the rooms provide adequate space and hygienic standards (as de-
fined by national and international standards®?®)? If possible from a
medical point of view, do hospitalized persons have the possibility
to go outside/get some air (at least one hour a day)? Are they given
edible food and are their dietary requirements respected?
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2. Respectful and adequate communication

O Respect and de-escalation: Do the police ensure respectful com-
munication and reduce stress during the interrogation (are cour-
teous and speak in full sentences, avoid aggressive questioning
methods)? Do they pose open questions and ask whether the su-
spect has understood the questions? Is the suspect given enough
time to answer, to ask again and to explain? Do the authorities adapt
the length of the questioning to the person’s ability to concentrate
and allow for breaks?

(O Evaluation: Do suspects have the possibility to give anonymous
feedback on how the authorities talked to them as well as on the
information (their rights, person of trust, medical assistance etc.)
they were provided with (e.g. by putting an anonymous short ques-
tionnaire in a feedback box)?

3. Assessment of vulnerability

@ (O Assessment mechanisms: Do the police and the pre-trial judge re- @
fer to specific predetermined assessment mechanisms/strategies
to identify intellectual and/or psychosocial disabilities (e.g. che-
cklists, indicators, expert opinions, questionnaires etc.)?

O Adequate time: Do the medical experts take adequate time to talk
and listen to the suspect before concluding their assessment?

O Quality control of medical expert opinions: Are medical experts
who perform the assessment independent and adequately quali-
fied by training and experience?

O Does there exist a quality control system for expert opinions?

4. Right to information

(O Information about procedural rights: Was the suspect informed
about his/her rightto a lawyer, to a person of trust, to medical assis-
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tance as well as about the course and the potential outcomes of the
proceedings?

(O  Information about remedies: Was the suspectinformed about exis-
ting complaints mechanisms (e.g. National Preventive Mechanisms,
Ombudsman, National Human Rights Institutions etc.) and judicial
remedies?

(O Provision of information in an accessible format: Did the authori-
ties provide information and legal explanations in an accessible lan-
guage and ensure that the suspect has understood the information
(e.g. by asking to summarise) before starting the interrogation?

(O Person of trust: Did the authorities inform a person of trust (e.g.
family, legal representative, social worker, or guardian) upon arrest?
Did they allow the suspect to inform a person of trust?

5. Right to medical assistance

@ (O Medical therapy: Was the suspect’s medical therapy ensured with- @
out interruption throughout the whole criminal proceedings? If
necessary was it adjusted to his/her actual conditions? Was access
to medicine ensured throughout the whole proceedings, especially
during police custody and pre-trial detention?

(O  Choice of and access to psychiatrists/psychotherapists/psycholo-
gist: Did the suspect have the possibility to choose the psychiatrist/
psychotherapist/psychologist or have access to his/her own thera-
pist? Were suspects given the possibility to discuss with them regu-
larly or whenever needed?

(O  Person of trust: Was the person of trust (family member, social
worker, etc.) asked about the medication and care of the suspect?
Could the person of trust, if the suspect wished, be present during
the suspect’s talk with the psychiatrist/psychotherapist/psycholo-
gist? Was it possible for the suspect to have confidential meetings
with their person of trust?
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6. Right of access to a lawyer and psychosocial support

(O  Presence of a lawyer/person of trust: Was the suspect informed
about his/her possibility to have a lawyer/person of trust present
during the police interrogation/pre-trial hearing? Did the authori-
ties wait until the lawyer/person of trust was present to start the
interrogation? Did the suspect have the time to discuss the case
with their lawyer?

(O Accesstoand quality of legal aid: Was the suspectinformed about
the possibility to have legal aid? Did the suspect have the possibili-
ty to meet privately with his/her lawyer and to discuss the case with
adequate time?

O Psychosocial support: Was the suspect granted psychosocial sup-
port throughout the whole pre-trial proceedings?

(O  support by lawyer/persons of trust: Could the lawyer/person of
@ trust add information after the questioning of the suspect? @

7. Audio-visual recording

(O  Audio-visual recording: Were all police questionings as well as
pre-trial hearings audio-visually recorded? Were the suspects in-
formed that the recordings would not be public and that they are
able to see them afterwards?

31 TRIAL PHASE
1. Right to information

O Court proceeding settings: Were the settings (court room, toilet,
etc.) explained to the suspect in advance (before the first hearing)?
Was he/she explained where he/she would stand/sit in the room,
who would be present at the hearing and in which role? Was the
suspect informed that it is possible to have a break if concentrating
is no longer possible?
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2. Respectful and understandable communication
of the judgement

O Understanding and participation: Was the judgement explained in
an understandable way for the person with intellectual and/or psy-
chosocial disabilities? Did the judge ensure that he/she understood
the essential information (e.g. by asking him/her to repeat in their
own words)?

3. Right to access to a lawyer and psychosocial support

(O Accessto and quality of legal aid: Was the accused informed of the
possibility to have legal aid?

O Preparation with the lawyer: Did the accused person have the pos-
sibility to meet his/her lawyer before the trial hearing and to spend
an adequate amount of time with him/her to prepare?

@ O Choice of support persons: Was the accused person allowed to @
choose who should be present at the hearing?

O Psychosocial support: Was the accused granted psychosocial sup-
port during the trial?

4. Audio-visual recording

O Audio-visual recording: Were the trial hearings audio-visually recorded?

3.4 TRAINING AND SENSIBILISATION OF PROFESSIONALS

O Capacity building trainings: Were the authorities trained in com-
munication and deescalation methods with persons with intellectu-
al and/or psychosocial disabilities (e.g. by special seminars, online
tools, handbooks etc.)? Do they have knowledge about their poten-
tial needs, skills, and obstacles?

O Supervision: Do professionals have access to supervision (as re-
gards stress management, burn out prevention etc.)?
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1 RECOMMENDATIONS
FOR PRACTITIONERS

11

11

11

11

PRE- TRIAL PHASE

1 Police proceedings

1.1 Initial assessment of vulnerability

IDENTIFICATION MECHANISM. The police should refer to a clear and
independent mechanism/procedure for identifying the suspect’s vul-
nerability due to his/her intellectual and/or psychosocial disabilities.

ASK THE SUSPECT. At the very beginning the police and the doctor,
who is examining the suspect, should explicitly ask whether the person
has a guardian or is supported by a social or psychological care orga-
nisation.

ASK AN INDEPENDENT EXPERT. During the Austrian Roundtable the
experts suggested the establishment of an independent instance (e.g.
social workers or psychologists at the police station) to facilitate the
identification.

1.2 Right to information

ENSURE ACCESSIBLE INFORMATION. Appropriate and accessible
information materials, e.g. video and audio materials, information in
braille, large print, sign language, or easy to read formats should be
provided by the police officers to suspects with intellectual and/or psy-
chosocial disabilities.

INFORM ABOUT THE PROCEDURAL RIGHTS. Suspects should be in-
formed about their procedural rights, the police custody/detention,
the procedural steps as well as the possible outcomes of their actions
and inactions. The information materials should also be available for
use while being held in custody. Also summons, interrogation proto-
cols and indictments should be provided in accessible formats.
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MAKE SURE THE INFORMATION WAS UNDERSTOOD. The police
should explain key points of the procedural rights orally and ask the
suspect to repeat the information in his/her own words.

INFORM IN A TIMELY MANNER. The police should inform the suspect
before the first interrogation or immediately upon arrest.

NO VIOLENCE. Police officers must refrain from physical violence and
psychological abuse during the interrogation and while the suspec-
ted/accused person is in police custody or brought to the police sta-
tion for other purposes.

1.1.1.3 Right to medical assistance

OBLIGATION TO PROVIDE MEDICAL ASSISTANCE. Medical assistan-
ce should be provided ex-officio and not only upon request. It should
be tailored to the specific needs of the suspects.

SPECIALISED DOCTORS. Doctors providing medical assistance du-
ring the police proceedings (including police custody) should have
adequate expertise on intellectual and psychosocial disabilities.

INDEPENDENT DOCTORS. Medical assistance should include exami-
nations by independent health professionals and the provision of me-
dical assistance in cases of police ill-treatment.

PRESENCE OF PERSON OF TRUST. Upon the request of the suspect,
the person of trust should be allowed to be present at the examination.

MEDICAL INFORMATION. Upon the request of the suspect, copies
of the medical documents should be provided to him/her and his/her
person of trust.
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1.1.1.4 Deprivation of liberty

FITNESS FOR DETENTION. The mental condition of every person
brought to police custody should be assessed by adequately trained
doctors. The assessment should be thoroughly done ensuring the ne-
cessary time to grasp the situation of the person.

CALL PERSON OF TRUST. Persons with intellectual and/or psycho-
social disabilities should be afforded the right to personally call their
relatives or important others when they are deprived of liberty. The
implementation of this right should be ensured in practice.

NOTIFY A LAWYER. A lawyer should be notified about the police cus-
tody.

1.1.1.5 Right to a lawyer/right to have support by a person of

118

trust/legal representative

MANDATORY LAWYER FROM FIRST QUESTIONING ONWARDS.
Every suspect should be ensured the mandatory presence of a lawyer
from the first police questioning onwards. This ensures adequate pro-
tection of the rights of all suspected persons. Under no circumstances
should a person who is unable to defend himself/herself be allowed to
waive the right to a lawyer.

MANDATORY PRESENCE OF PERSON OF TRUST. Every suspect
should be ensured the mandatory presence of a person of trust from
the first police questioning onwards unless the suspect contradicts.
The person of trust should be bound by confidentiality and should not
be heard as a witness in further proceedings.

CHOICE OF PUBLICDEFENDER. Suspectsshould be entitled to choose
the lawyer they are appointed, also in case of legal aid. Easy access
should be ensured (e.g. there exists a list of competent criminal lawy-
ers that can be called).
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INDEPENDENCE OF PUBLIC DEFENDERS. The appointment of public
defenders who are close to the police/investigative authorities must
be prohibited.

CRIMINAL LAW EXPERTISE. All public defenders should have a crimi-
nal law background; this should equally be a requirement for lawyers
within the legal aid framework.

SPECIALISED LAWYERS. Once the vulnerability has been identified,
specially trained lawyers, who have undergone trainings on how to
deal with defendants with intellectual and/or psychosocial disabilities,
should be mandated to the case.

TIME FOR PREPARATION: Suspects should be ensured sufficient time
and privacy to meet with their lawyer. Lawyers should receive the files
in due time to be able to prepare the case.

PSYCHOSOCIAL SUPPORT. Persons with intellectual and/or psycho-
social disabilities should receive free psychosocial support throughout
the whole criminal procedure.

1.1.1.6 Recordings

AUDIO- AND VIDEO-RECORDING. All police questionings should be
audio and video recorded.

DATA PROTECTION. To ensure protection of the suspect’s privacy,
safeguards need to be putin place to prevent dissemination outside of
the purposes of the criminal investigation.
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11.2  Proceedings with the investigative judge
1.1.2.1 Assessment of vulnerability

e PERSONAL CONTACT. The judge should see the accused person be-
fore deciding on pre-trial detention or imposing preventive detention
for the purpose of medical/ forensic assessment. If the person is not
able to appear before a court the judge should see him/her in the ins-
titution where he/she is placed. It would equally be desirable that jud-
ges communicate with services for people with disabilities, organisa-
tions for self-representation or with their supported accommodation.

e THOROUGH MEDICAL ASSESSMENTS. Medical and psychiatric ex-
perts should take sufficient time for assessment talks to capture the si-
tuation. They should avoid copying text parts from other assessments.

e CERTIFIED FORENSIC MEDICAL EXPERTS. The medical assessment
(medical evaluation, functioning as evidence in court) of the mental
condition of every accused/detainee should be done by certified fo-
@ rensic doctors. The list of court experts in the field of psychiatry should @
display further subcategories so that the courts may appoint the most
competent court expert for the case.

e QUALITY CONTROL. Expert opinions should be subject to quality
control. Poor assessments should be sanctioned.

1.1.2.2 Right to information

e PROVIDE INFORMATION. Whenever a person with intellectual and/
or psychosocial disabilities has a court hearing he/she should be pre-
pared by the lawyer/person of trust by visiting the room before the
hearing. It should be explained who would be present, when and how
he/she may talk, who will be there to support him/her, where he/she
can have access to water, toilet, etc.

e ENSURE ACCESSIBLE INFORMATION. Before the hearing appropria-
te and accessible information materials, e.g. video and audio materials,
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information in braille, large print, sign language, or easy to read for-
mats should be provided by the pre-trial judge to suspects with in-
tellectual and/or psychosocial disabilities. They should be informed
about their procedural rights, the detention, the procedural steps as
well as the outcomes of their actions and inactions. The information
materials should also be available for use while being in detention.

e MAKE SURE INFORMATION WAS UNDERSTOOD. The judge should
explain key points of the procedural rights orally and ask the suspect
to repeat the information in his/her own words.

¢ INFORM TIMELY. The judge should inform the person of his/her pro-
cedural rights before the first interrogation.

1.1.2.3 Deprivation of liberty

e AVOID DETENTION WHEREVER POSSIBLE. In cases of persons with
intellectual and/or psychosocial disabilities alternatives to detention
should be used as widely as possible. Resources for follow-up care in
@ forensic day-care facilities should be available. @

e ENSURE ESSENTIAL CONDITIONS. Persons with intellectual and/or

psychosocial disabilities in pre-trial detention should be ensured:

»  Sufficient and understandable information about the criminal pro-
ceedings they participate in;

» Safeguards against lengthy stay in detention;

» Regular access to their lawyers and confidential meetings with them;

» Regular access to their relatives/close persons;

» Access to activities;

» Medical assistance and access to easy-to-understand information
about the diagnosis and therapies applied.

e DETENTION CAPACITIES. Prisons and forensic medical institutions
should provide for adequate capacities and up to date standards (hy-
giene, activities, etc.) to accommodate women, men and juveniles se-
parately.
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MONITORING: When persons with intellectual and/or psychosocial
disabilities are detained in pre-trial detention facilities, regular mo-
nitoring of places of detention, and preventive detention should be
performed by independent institutions, e.g. National Human Rights In-
stitutions, Ombudsman institutions or human rights NGOs. Monitoring
visits should include confidential private talks with detainees.

1.1.2.4 Right to medical assistance

FITNESS FOR DETENTION. The mental condition of every person
brought to detention should be (again) assessed by adequately trai-
ned doctors. The assessment should be thoroughly done ensuring the
necessary time to grasp the situation of the detainee.

MEDICAL ASSISTANCE IN DETENTION. Adequate medical assistance
to persons with intellectual and/or psychosocial disabilities should be
ensured.

CRISIS MANAGEMENT. Crisis intervention teams composed of trained
nurses and doctors should be available to calm patients in psychiatric
or forensic units.

EXPLAIN DIAGNOSIS. The diagnosis and therapies applied should be
explained to the suspect in an accessible and understandable format
(e.g. braille, easy to read materials).

CONFIDENTIALITY. The confidentiality of the medical examination
and assessment should be strictly ensured.

1.1.2.5 Right of access to a lawyer, right to have support

by a person of trust/legal representative

MANDATORY PRESENCE OF PERSON OF TRUST. Every accused per-
son should be ensured the mandatory presence of a person of trust
during all pre-trial hearings. The person of trust should be bound by
confidentiality and should not be heard as a witness in further procee-
dings.
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CHOICE OF PUBLIC DEFENDER. Accused persons should be entitled
to have a say in the public defender they are appointed, as well as in the
framework of legal aid.

INDEPENDENCE OF PUBLIC DEFENDERS. The appointment of public
defenders who are close to the investigative authorities must be pro-

hibited.

CRIMINAL LAW EXPERTISE. All public defenders should have a crimi-
nal law background.

SPECIALISED LAWYERS. Once the disability has been identified, spe-
cially trained lawyers, who have undergone trainings on how to deal
with defendants with intellectual and/or psychosocial disabilities,
should be mandated with the case

TIME FOR PREPARATION: Accused persons should be ensured suf-
ficient time and privacy to meet with their lawyer. Public defenders
should invest more time in the preparation with their clients, explain
legal issues in an understandable way and prepare the suspect for the
process. They should particularly inform about the meanings and the
consequences of preventive detention for the purpose of medical/fo-
rensic assessments and possible compulsory medical treatment.

PSYCHOSOCIAL SUPPORT. Persons with intellectual and/or psycho-
social disabilities should receive free psychosocial support throughout
the whole criminal procedure.

11.3 Prosecutor

ENSURE PROCEDURAL SAFEGUARDS. The prosecutor monitoring the

investigation should guarantee for:

» Timely initiation of pre-trial proceedings and issuing of indictment
act

» Clear explanation in an understandable manner of the accusation
to the accused
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»  Timely appointment of a forensic expert to assess the mental capa-
city of the accused and timely appointment of a lawyer

» Ensure safeguards in order to prevent torture, inhumane and de-
grading treatment

e SPECIALISED PROSECUTORS. Since the prosecutor is responsible for
continuing the proceedings and requiring pre-trial detention or pre-
ventive detention, cases against persons with intellectual and/or psy-
chosocial disabilities should be dealt with by specially trained prose-
cutors.

1.2 TRIAL PHASE

e SPECIALISED COURTS / COURT DEPARTMENTS. Cases against accu-
sed persons with intellectual and/or psychosocial disabilities should
be heard by specialised judges that hold specialised knowledge, pro-
fessional experience and adequate social skills. The panel should in-
clude specialised lay judges (e.g. educators, mental health experts).

@ 1.21  Assessment of vulnerability @

e SECOND EXPERT OPINION. The legal representative/lawyer of the
accused person may ask the courtto impose an additional examination
or re-examination, with concrete experts. The second expert conclu-
sion should be provided in accordance with the adversarial and
defence principle (if the suspect or the accused does not agree with
the initial expert report). It should be possible to include any specialist,
not only one from the approved forensic psychiatric expert list. The
second expert opinion should be considered on an equivalent basis by
the prosecutor and the court. The prosecutor or the court must justify
and argue why they were guided by one or the other expert opinion by
adopting a reasoned decision.

1.2.2 Right to information

e ACESSIBLE INFORMATION. The main court documents (such as infor-
mation on the defendant’s procedural rights, indictment, verdict, and
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summons) should be available in accessible formats (e.g. easy to read
text, videos with graphic explanation). Judges and prosecutors should
use simple and respectful language during the trial and when proclai-
ming the verdict and take into account the defendant’s needs.

e TRANSLATION. Judges should involve interpreters who communicate
in alternative or augmentative languages.

1.2.3 Right of access to a lawyer, support by person of trust

¢ MANDATORY LAWYER. The legal representation of persons with in-
tellectual and/or psychosocial disabilities, who due to their disability
will have difficulties in participating in criminal proceedings, should be
mandatory. Court hearings should not be held without the presence of
a lawyer. All statements obtained without the presence of a lawyer (in
pre-trial or trial phase) should be considered null or void.

e EVALUATION OF LEGAL AID. Effective legal aid should be provided
to persons, suspects and accused with intellectual and/or psychosocial
@ disabilities. Evaluation mechanisms and procedures should be used @
by the courts that allow replacement of a lawyer who is not providing
effective representation.

e PERSON OF TRUST. The presence of a person of trust to support the
accused person and help him/her understand and cope with the pro-
ceedings should be ensured during the trial.

1.2.4 Privacy

EXCLUSION OF PUBLIC. The public should be excluded during hea-
rings of the accused and court experts when providing their expert
opinion on the defendant’s procedural capacity and criminal liability.

1.2.5 Audio-visual recording

e AUDIO- AND VIDEO RECORDING. All hearings of persons with intel-
lectual and/or psychosocial disabilities should be audio-visually recor-
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ded. Data protection needs to be ensured (e.g. data can only be acces-
sed but not copied).

1.2.6 Judgement

e ACCESSIBLE INFORMATION. The judgement should be explained
in an understandable way for the accused person. The judge should
ensure that the accused person understands the essential information
(e.g. by asking him/her to repeat in their own words).

1.3 REMEDIES

e EFFECTIVE REMEDIES. Remedies should be in place to effectively
complain against violations of procedural rights throughout the whole
criminal proceedings, including the pre-trial phase. Further, it should
be possible to appeal the outcome of the expert assessment (e.g. by a
second expert opinion) and the judgement.
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2 RECOMMENDATIONS
FROM BENEFICIARIES

For most of the interviewed beneficiaries it was not easy to make concrete
suggestions. Nevertheless they named problems and expressed wishes:

¢ INFORMATION IN BARRIER-FREE FORMAT. | think they should talk
slowly and clearly. So you can save some of the information in your
brain. | would appreciate that.”*?

e SUPPORT FROM A PERSON OF TRUST. Some of the interviewees had
the support from persons of trust (social worker, guardian, lawyer, fa-
mily) during the criminal proceedings. They said this support was very
helpful and important. With such a support, the beneficiaries felt more
confident and represented in a better way during these challenging
situations. ,| would have wanted to inform someone, so | wouldn't have
felt so lonely. [...] My guardian for example. | would have been better
because | needed that support.” The person of trust can help with the
preparation of the trial and can give some support by answering im-

@ portant questions. ,Also to talk about everything, so you know more @
about the upcoming trial. Nobody had prepared me for the trial. That's
what | would wish for.”325

e MORE PREPARATION TIME WITH THE LAWYER. Many of the intervie-
wees criticized the lack of preparation time with their lawyer. Many of
them met their lawyer right before the trial so they could talk about the
case only for a short time. Therefore they didn't feel well represented
and prepared. It is recommended that the lawyers invest more time in
the preparation of the cases to get a better impression of the person
and the whole case. Also to explain the beneficiaries the juristic pro-
cedures and terms. Lawyers should provide more information about
the relevant paragraphs of the criminal code, which are specifically for
people with mental health issues and about the consequences of these
paragraphs.
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e MORE TIME FOR THE ASSESSMENT BY MEDICAL EXPERTS. Those
interviewees who had to go to a medical expert for a forensic assess-
ment, reported a time range for the examinations from 10 to 45 min-
utes. They expressed irritation about the fact that it took the medical
expert such a shorttime to get an impression of their health status and
the shaping of their mental health problems. Concretely the beneficia-
ries asked for more time with medical experts.3?

e MEDICAL EXPERT ASSESSMENT. One interviewee recommended
to do a medical assessment before the police interview because the
ability to process what's happening for a beneficiary depends on the
phase of the psycho-social disorder, and on his/ her present situation.
.The mostimportantthing is, that before anybody is questioned by the
police a medical assessment gets done, to check if the questioning is
possible and the person has a clear state of mind. Because sometimes
you get more drugs and sometimes less. Therefore you have to get
used to the different situations. | think that's very important.” 3%’

128

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 128 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

RECOMMENDATIONS

3 LEGAL RECOMMENDATIONS
FOR MEMBER STATES

3.1 General Recommendations

e APPLY CRIMINAL JUSTICE SAFEGUARDS OF JUVENILES ANALO-
GOUSLY. Suspected and accused persons with intellectual and/or
psychosocial disabilities may face similar difficulties in participating
in and understanding criminal proceedings as juvenile persons. Due
to their similar vulnerability, Member States should consider applying
procedural safeguards for juveniles to persons with disabilities in an
analogous way. These concern in particular the regulations with regard
to support persons and legal representation during the proceedings,
audio-visual recordings, accessible information, adequate accommo-
dation and alternatives to detention.

e DEFINE VULNERABLE SUSPECTS. National criminal legislations
should introduce the concept of “vulnerable suspects” and define
them as persons who are unable to understand and to effectively parti-
@ cipate in criminal proceedings on an equal basis due to their age, men- @
tal or physical condition or disabilities.®?® Laws should clearly specify
the procedural safeguards that are linked to this vulnerability.

e PRESUMPTION OF VULNERABILITY. Persons with serious psychoso-
cial, intellectual, physical or sensory impairments, mental illnesses or
cognitive disorders which hinder them to understand and effectively
participate in the proceedings should benefit from a legal presump-
tion of vulnerability.

e DEFINE DISABILITIES IN ACCORDANCE WITH INTERNATIONAL
STANDARDS. National criminal laws tend to include outdated or di-
scriminatory terminology when referring to persons with disabilities. It
is strongly recommended to revise the legislation according to inter-
national standards, in particular the UN Convention on Persons with
Disabilities. Accordingly criminal laws should not only consider per-
sons with psychosocial but also persons with intellectual disabilities
and provide safeguards for a fair trial for all people with disabilities.
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e ENSURE SAFEGUARDS THROUGHOUT ALL PROCEEDINGS. National
legislations should ensure that procedural safeguards for vulnerable
persons (the right to accessible information, right to lawyer, right to
medical assistance, etc.) are ensured throughout all proceedings, also
when criminal proceedings include preventive detention for medical
assessments or compulsory medical treatment but also when separate
procedural tracks under civil mental health laws are taken.

e PERSON OF TRUST/ APPROPRIATE ADULT. The EC Recommendation
introduces the term ‘appropriate adult’ which is defined as “a relative
or a person with a social relationship with the vulnerable person who
is likely to interact with the authorities and to enable the vulnerable
person to exercise his or her procedural rights.”®?? Member State legis-
lation should integrate this concept and ensure assistance by a person
of trust who is nominated by the vulnerable suspect. The law should
also define the qualifications, rights and duties of persons of trust and
stipulate that they should be bound by confidentiality and not be he-
ard as a witness in further proceedings.

@ 3.2 Assessment of vulnerability @

e ASSESSMENT MECHANISMS. Member State legislation should intro-
duce clear and specific assessment mechanisms for police officers,
police doctors, prosecutors, judges and penitentiary staff to identify a
suspects’ vulnerability due to intellectual and/ or psychosocial disabi-
lities. Mechanisms should include indicators, guiding questions, inde-
pendent expert opinions, audio-visual recordings, etc. In any case they
should follow a clearly predictable and transparent procedure which
allows for the necessary flexibility with regard to the individual case.

e INDEPENDENCE OF MEDICAL EXPERTS. The independence, the
qualification and the registration procedure for those professionals
who perform initial medical assessments and elaborate expert opini-
ons should be clearly regulated by law. All experts must dispose of
forensic knowledge.
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e ADEQUATE EXPERTS. The vulnerability of persons with intellectual
disabilities should be assessed by experts who dispose of adequate
knowledge about intellectual disabilities, e.g. pedagogical or psycho-
logical experts or social workers.

e EXCLUSION OF PUBLIC. The law should always require the exclusion
of the public during hearings of vulnerable perpetrators and court ex-
perts when providing their expert opinion on the vulnerable defen-
dant’s procedural capacity and criminal liability.

e INDEPENDENT REVIEW. Legislation should provide for the possibility
to challenge the outcome of the assessment which may be requested
by the accused person or his/her legal representative. It should be
subject to a formal review procedure by independent experts free of
charge for the suspected/accused person. To avoid dependency bias
and professional hierarchies the review experts should be qualified
professionals not included in the court list of certified forensic psychia-
tric experts. The second expert opinion should be viewed as evidence
on an equivalent basis by the prosecutor and the court. The prosecutor

@ or the court must justify and argue why they are guided by one or the @
other expert opinion and adopt a reasoned decision.

e CONTROL OF EXPERT OPINIONS. In addition the law should fore-
see effective ex officio quality control mechanisms of expert opinions
(e.g. regular random quality checks). Poor assessments should entail
legal consequences (e.g. expert liability, suspension or exclusion from
the expert directory, compensation for the accused person and/or re-
sumption of the proceedings).

3.3 Right to information

e ACCESSIBLE INFORMATION. National legislations should require
that information on procedural rights and obligations, the legal con-
sequences following from the observance or violation of these rights
throughout all stages of criminal proceedings, as well as during de-
tention and questioning by the police be made available in various
barrier-free formats (braille, easy-to-read, audio, video with subtitles,
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sign language interpretation, etc.). States are encouraged to involve
disability NGOs in developing these materials.

e SPECIFY PROCEDURE OF INFORMING. Laws should elaborate on the
procedure of how information should be provided to vulnerable su-
spects including the time, the responsible person and the necessary
accommodations for providing information to suspected, accused and
detained persons. The authorities should provide information in bar-
rier-free formats as soon as they assume a potential intellectual and/or
psychosocial disability, not only upon request of the suspect.

3.4 Audio-visual recording

e AUDIO-VISUAL RECORDING. National laws should require mandatory
audio-visual recording of all questionings and hearings from the first
police questioning onwards. States should ensure that recording be-
comes a consistent practice. To protect personal data, the recorded
material should be accessible only for stakeholders in the criminal pro-
ceeding. They should be prevented from copying the data and taking

@ them with them. @

3.5 Right of access to a lawyer

e MANDATORY LAWYER. Persons with intellectual and/or psychosocial
disabilities who are not able to effectively participate in criminal pro-
ceedings and represent themselves should not be allowed to waive
their right to a lawyer/public defender. Since it is often difficult to iden-
tify the vulnerability of a suspect it would be desirable that national
laws require the mandatory presence of a lawyer for all suspects from
the first police questioning onwards.

e NULLITY IN CASE OF LACK OF LEGAL REPRESENTATION. In case
there is no lawyer present during the questioning or hearing and the
police or court protocol is nevertheless used as evidence in the pro-
ceedings it should be considered null and void.
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e REFORM OF LEGAL AID SCHEMES. Member States are encouraged
to reform their legal aid schemes in a way that it ensures defence by
lawyers that are adequately trained in criminal law and in working with
persons with intellectual and/or psychosocial disabilities. To this end
Member States should provide for adequate financial resources for
legal aid and establish quality control mechanisms.

¢ MANDATORY LEGAL AID UPON ARREST. Criminal procedure legisla-
tion and laws governing the arrest procedures should provide for the
possibility of legal aid during the proceedings before the police.

e PSYCHOSOCIAL SUPPORT. National laws should entitle persons with
intellectual and/or psychosocial disabilities to receive free psychoso-
cial support throughout the whole criminal procedure. To this end the
human resources of e.g. the patient lawyers’ network and the procura-
tors’ network should be strengthened. They are already cooperating
with the courts (e.g. victim support), are specifically trained, and could
play a more important part in the proceedings.

@ 3.6 Right to medical assistance @

e ENSURE SPECIALISED MEDICAL ASSISTANCE. National legislations
should foresee clearly defined mechanisms and procedures to provide
timely and continuous specialised medical assistance to persons with
intellectual and/or psychosocial disabilities from the moment of their
arrest by the police throughout the whole criminal proceedings. The
mechanism should guarantee examinations by independent health
professionals and the provision of medical assistance in cases of poli-
ce ill-treatment. It should equally ensure the respect of the minimum
standards on protection from inhuman or degrading treatment during
the enforcement of preventive detention for the purpose of medical/
forensic assessments.
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3.7 Deprivation of liberty

e PROVIDE ALTERNATIVES TO DETENTION. Member State legislations
should emphasize that deprivation of liberty of persons with intellec-
tual and/or psychosocial disabilities should be ordered only as a last
resort. If nevertheless necessary, it should be proportionate and take
account of the vulnerable person’s special needs. The law should list
alternatives to detention, in particular follow-up care in forensic day
care facilities, and ensure that adequate resources are provided for
their implementation.

e ENSURE ADEQUATE ACCOMODATION. National legislations should
require that police cells and pre-trial detention facilities provide ade-
quate accommodation for persons with intellectual and/or psychoso-
cial disabilities. Disability NGOs should be consulted to highlight the
needs of different disability groups. Persons with intellectual disabili-
ties should be accommodated in special care centres; pre-trial deten-
tion and preventive detention should be avoided wherever possible.

@ 3.8 Ensure understandable communication of judgement @

e SPECIALISED JUDGES. The law should require that cases of accused
persons with intellectual and/or psychosocial disabilities be heard by
specialised judges that hold knowledge on intellectual and/or psycho-
social disabilities, professional experience and adequate social skills.
This way courts would decrease their dependency on expert opinions.
In case of a court setting as a jury or lay, the panel should include spe-
cialised lay judges (e.g. educators, mental health experts).

¢ INTERPRETATION. The law should provide for court interpreters who
communicate in alternative or augmentative languages.
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3.9 Monitoring

e MONITORING MECHANISMS. Member States should provide for
NPM to ensure the protection from ill-treatment and the respect of hu-
man rights, and procedural standards of persons with intellectual and/
or psychosocial disabilities. Places of detention and psychiatric hos-
pitals or specialised psychiatric establishments where inpatient psy-
chiatric assessments are performed or involuntary medical treatment
is provided should be regularly monitored. Monitoring visits should
include confidential talks with detainees and patients. In addition to
the regular NPM monitoring of institutions, national human rights (om-
budsman) institutions should conduct special investigations on the
practical implementation of the procedural safeguards, examine indi-
vidual complaints and engage in review procedures.
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4 POLICY RECOMMENDATIONS
FOR MEMBER STATES

e REGULAR TRAININGS FOR PROFESSIONALS. National legislations
should require that all professionals involved in criminal proceedings
undergo regular trainings on identifying and working with vulnerab-
le suspects including persons with intellectual and/or psychosocial
disabilities as well as on their procedural rights. To this end respon-
sible authorities should develop training programmes for police offi-
cers, prosecutors, judges, lawyers and forensic experts. The programs
should be developed in cooperation with disability NGOs or other or-
ganisations representing persons with intellectual and/or psychosocial
disabilities.

» POLICE TRAININGS. In addition to the already existing trainings
Member States should take further measures to comprehensively
strengthen the capacities and awareness of all police officers. For
that purpose the adoption of clear and specific guidelines contai-
ning criteria for the assessment of vulnerability is strongly recom-

@ mended. Trainings should equally enhance professionalism among @

colleagues to voice a suspicion on a suspect’s disability without fea-
ring to be not respected by their peers.3° The Austrian police for
example offers a 5-day seminar on intellectual and/or psychosocial
disabilities which is provided by renowned experts from various
fields. It includes information on different forms of psychosocial di-
sabilities, legal regulations, expert opinions, practical case studies,
alternative care options, follow-up support as well as inputs from
organisations representing persons with psychosocial disabilities
and their close ones.

» TRAININGS FOR JUDGES AND PROSECUTORS. Currently no trai-
nings for judges and prosecutors exist. Therefore Member States
are strongly encouraged to introduce regular mandatory trainings
aimed at providing up to date information on the regulations for
persons with intellectual and/or psychosocial disabilities and,
information on the UN Convention on the Rights of Persons with
Disabilities. Trainings should equally include awareness raising and
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sharing experiences and lessons learned. They should address the
impact of intellectual and/or psychosocial disabilities upon the ca-
pacity to commit a crime and discuss available options for diver-
sion.

» TRAININGS FOR ATTORNEYS. Mandatory trainings are also
urgently needed for attorneys, in particular public defenders and
legal aid attorneys. Research has shown that suspects with intellec-
tual and/or psychosocial disabilities tend to benefit in a dispropor-
tionally high number from legal aid.

» TRAININGS FOR POLICE AND PRISON DOCTORS. Most of the po-
lice and public service doctors as well as prison doctors are general
practitioners who usually lack adequate expertise on intellectual
and/or psychosocial disabilities. All of them should undergo regu-
lar mandatory advanced trainings in the area of forensic psychiatry
and mental health. Their skills should be verified by independent
evaluations (e.g. expert monitoring bodies).

@ e FORENSIC STUDIES. Member States should introduce forensic studies @
as a specialisation area in the curricula of psychiatrists and psycholo-
gists. Courses should also include a suspect’s potential criminal ac-
countability as well as his/her ability to participate in the proceedings
against the background of different disabilities. If it is not possible to
introduce forensic studies in the university curricula, Member States
should ensure equivalent training opportunities.

e STRENGTHEN COOPERATION AND EXCHANGE. One of the major
systemic flaws that were mentioned by the interviewed experts is the
lack of inter-institutional cooperation. Close cooperation between the
involved authorities and other stakeholders, e.g. NGOs, disability or-
ganisations, and medical experts, facilitates information sharing and
allows for pooling the necessary expertise to identify a potential vul-
nerability of the suspect. Research has shown that, for the time being,
the quality of inter-institutional cooperation depends primarily on the
personal commitment and connections of the involved representatives
of the authorities. Cooperation is rarely institutionalised and happens
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usually on a case by case basis. The National Roundtables were very
successful events that allowed for valuable knowledge exchange and
mutual understanding. Similar formats could be used as a permanent
forum for cooperation and exchange which could be organised perio-
dically focusing on differentissues. They could equally be linked to the
already existing exchange fora, e.g. regional conferences or jour fixes
of psychosocial support networks, etc.

e STRENGTHEN CIVIL SOCIETY ORGANISATIONS. It is of great im-
portance to have strong and competent civil society organisations
(human rights watchdog organisations, disability NGOs, etc.) and to
support them in raising awareness on the rights of persons with intel-
lectual and/or psychosocial disabilities including their rights in crimi-
nal proceedings, in following-up on individual cases, creating support
networks and undertaking advocacy activities to properly implement
international and national standards.

e SOCIAL NETWORKS AS ALTERNATIVES TO DETENTION. In Austria

Social Network Conferences (Sozialnetzkonferenz) integrate the social
@ environment/community of an accused person to plan reintegration @

measures. The conference is mainly used for conditional release of
compulsory medical treatment. The goal is to increase the number of
conditional releases and decrease the time of detention.®® This suc-
cessful practice which aims at reintegrating detainees and released
prisoners, should be applied in order to reduce the detention of per-
sons with intellectual and/or psychosocial disabilities.

e ENSURE ADEQUATE CAPACITIES OF FORERNSIC WARDS. Member
States should provide for sufficient capacities of forensic units in hospi-
tals and ensure enough resources for adequate support.

e CREATE CRISIS INTERVENTION TEAMS By no means should psy-
chiatric hospitals resort to security personnel to manage escalations.
They should establish crisis intervention teams. These teams should
be composed of 3-5 nurses who are specifically trained in de-escala-
tion techniques and headed by an experienced senior nurse, ideally a
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de-escalation trainer. The team should be on duty in shifts 24/7 and
may be reached by an emergency number. It should support the hos-
pital staff in all situations related to aggression and violence, ensure a
professional handling of escalations, facilitate conflict resolution and
accompany persons after escalating incidents. The crisis intervention
team is familiar with all relevant legal regulations and human rights re-
quirements and is bound by the principle of proportionality; it strives
to deescalate by verbal methods. Particularly dangerous situations
may be supported by the police.
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5 RECOMMENDATIONS
FOR THE EUROPEAN UNION

ELABORATE A DIRECTIVE ON THE PROCEDURAL RIGHTS OF VUL-

NERABLE SUSPECTS. Based on the findings of thisresearch itis strong-

ly recommended to transpose the Recommendation into a binding

Directive. Areas which are in particular need for regulation include

» abroad definition of vulnerable adults that is in line with the CRPD

» the identification of a suspect’s/accused person’s vulnerability by
institutionalised assessment mechanisms

» the elaboration and provision of accessible information as soon as
there are doubts about the suspect’s ability to understand and par-
ticipate

» the quality of legal representation, in particular legal aid as well as
the need to have representation from the first police questioning
onwards

» the quality of expert opinions as well as the qualification of court
experts

» the need for psychosocial support throughout the whole procee-
dings

» the need for audio- visual recordings of all procedural actions

» the quality of accommodation standards for persons with intellec-
tual and/or psychosocial disabilities in detention facilities/psychia-
tric wards

FOSTER TRAININGS OF PROFESSIONALS. The European Union is
strongly encouraged to promote and provide interdisciplinary trai-
nings on the identification of and the procedural safeguards for intel-
lectual and/or psychosocial disabilities. There exists a huge knowled-
ge and capacity gap which Member States seem reluctant to address
without EU support and encouragement.

MUTUAL LEARNING. The Project Roundtables and Capacity Building
Workshops highlighted the importance and the need for exchange
and mutual learning among the stakeholders. It is recommended to
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institutionalise regular multi-stakeholder gatherings to discuss actual
developments and challenges and to improve professional collabora-
tion and exchange.

e MONITORING THE IMPLEMENTATION OF PROCEDURAL SAFE-
GUARDS. The EU is encouraged to take measures to regularly moni-
tor the implementation of the future Directive, to identify challenging
areas and to provide supportto Member States.

e POLICY COHERENCE. To comprehensively ensure procedural safe-
guards for persons with intellectual and/or psychosocial disabilities
the EU is advised to introduce them consistently in all related areas, in
particular in its regulations on legal aid, the right to information, and all
other relevant regulations.
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ANNEX I:
CHECKLIST: FIRST INDICATIONS FOR A PERSON’S POTENTIAL INTEL-
LECTUAL AND/OR PSYCHOSOCIAL DISABILITIES

l. Screening for the police

1. Is the questioned person able to comprehend complex infor-
mation and express himself/herself?

2. Does the questioned person have temporal and local orienta-
tion?

3. Does the questioned person suffer from an obvious thinking
disorder (e.g. person is talking in a confusing manner) or affect
disorder (e.g. person reacts in an exaggerated way or shows
hardly any emotion)?

1. Questions for the suspect

1. Does the person get any kind of professional psychosocial sup-
port (social work, guardian, supported living, working in a the-
@ rapy programme)? @
2. lIsit possible to call a person of trust, to get further information
about the questioned person?

1. Further indications the police might refer to

» Deprivation of liberty in a psychiatric hospital in the past

» Information about ambulant psychiatric treatment

» Already existing psychiatric or psychological assessments
of other trials

» Actual medication

» Drug screening

» Alcohol screening

» Reports from police colleagues about previous official actions

» Information from relatives, close persons or caretakers about
the person’s disability

» Suicide attempts
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ANNEXII:
DOCUMENTATION SHEET ABOUT THE RIGHTS AND OBLIGATIONS
DURING A CRIMINAL PROCEDURE: POLICE*

EASY TO READ INFORMATION

The authorities need to go through this documentation sheet with the
suspect. The authority must hand out a copy of this document to the su-
spect.®!

1. The police can take you to a police station when they think that you
have done something forbidden. The police must explain to you why
they arrested you.

[ understand the reason why the police arrested me. YES/NO
2. The police need to explain you your rights immediately. Everybody
has rights. They are very important. Because of these rights, you are

allowed to do the following:

@ a  You are allowed to call one person (for example: family member/ @
care giver/ guardian). You have to be able to talk to this person on the
phone. If there is an important reason, the police can make the phone
call for you.

I want to call somebody. YES/NO
b  During the phone call you are allowed to tell the person that you
got arrested and where you are. On the phone you are not allowed to
tell the reason why you got arrested.

I will speak German/Bulgarian/Czech/Lithuanian/Slovenian. YES/NO

I want the police to call somebody for me. YES/NO

* needs to be adapted according to national regulations
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¢ You have the right to call a lawyer. A lawyer is very important. He
gives you legal advice. In case you do not yet have a lawyer, you
can do a first call with a lawyer for free.

I want to call a lawyer. YES/NO
d  You do not have to tell the police anything, unless it helps you.

I want to tell the police something. YES/NO

| want to remain silent. YES /NO

I want to tell the police something,
as soon as my lawyer is here. YES/NO

e  You can tell the police if you need special assistance to under-
stand everything.

| need a translator. YES /NO

3. Please inform at every questioning (police, doctor) in case one or
more of the following information is applicable.

| take medication every day/ frequently. YES/NO
I have a guardian or a caretaker. YES/NO
I have a disability pass. YES/NO

4. You have the right to see a doctor.

I want to get a medical examination from a doctor YES/NO
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5. After 48/24 hours the police has to either
» release you or
» bring you into a prison.
I understand, that | don‘t have to stay at the
police station longer than 48/24 hours. YES /NO

6. Atthe end of the police questioning you have to sign the protocol.
The information of this protocol can be used against you in the crimi-
nal procedure. Please sign the protocol after reading it very careful-
ly. Itis necessary that you understand the protocol. The protocol has
to repeat everything that you have said to the police officer.

| understand all of the information
on the documentation sheet. YES /NO

I need further explanations. YES/NO
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ANNEX III:
DOCUMENTATION SHEET ABOUT THE RIGHTS AND OBLIGATIONS
DURING A CRIMINAL PROCEDURE: JUDGE

EASY TO READ INFORMATION
The authorities need to go through this documentation sheet with the su-

spect. The authority must hand out a copy of this document to the suspect.?*

1. You are in a prison/pre-trial detention facility. The judge must ex-
plain to you why they detain you.

I understand the reason why | am in prison. YES/NO
2. The judge needs to explain to you your rights immediately. Everybo-
dy has rights. They are very important. Because of these rights, you

are allowed to do the following:

a  You are allowed to call one person (for example: family member/
care giver/ guardian). You have to be able to talk to this person on the

@ phone. @

I want to call somebodly. YES/NO

b  You have the right to call a lawyer. A lawyer is very important. He

gives you legal advice. In case you do not yet have a lawyer, you can

have a first call with a lawyer for free.

[ want to call a lawyer. YES/NO
3. You do not have to tell the judge anything, unless it helps you.

I want to tell the judge something. YES/NO

| want to remain silent. YES /NO

I want to tell the judge something,
as soon as my lawyer is here. YES/NO
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4. You can tell the judge if you need special assistance to understand
everything.

I need a translator (special assistance). YES /NO

5. Please inform the judge in case one or more of the following infor-
mation is applicable.

| take medication every day/ frequently. YES/NO
I have a guardian or a caretaker. YES/NO
I have a disability pass. YES/NO

6. You have the right to see a doctor.
I want to get a medical examination from a doctor. YES/NO

7. The judge can either
@ » release you or @
» make you stay in prison for two more weeks (pre-trial detention).
Then he will question you again. A lawyer will support you.

I understand that | have to get released after the
questioning, or that | have to stay in prison/
pre-trial detention facility. YES/NO

8. Atthe end of the questioning by the judge you have to sign the
protocol. The information of this protocol can be used against you
in the criminal procedure. Please sign the protocol after reading it
very carefully. It is necessary that you understand the protocol. The
protocol has to repeat everything that you have said to the judge.

| understand all of the information
on the documentation sheet. YES /NO

I need further explanations. YES/NO

147

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 147 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

Dignity at Trial

ANNEX IV:

COMMISSION RECOMMENDATION

OF 27 NOVEMBER 2013 ON PROCEDURAL SAFEGUARDS FOR
VULNERABLE PERSONS SUSPECTED OR ACCUSED

IN CRIMINAL PROCEEDINGS

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,
and in particular Article 292 thereof,

Whereas:

(1) The aim of this Recommendation is to encourage Member States to
strengthen the procedural rights of all suspects or accused persons
who are not able to understand and to effectively participate in cri-
minal proceedings due to age, their mental or physical condition or
disabilities (‘vulnerable persons’).

B

By establishing minimum rules on the protection of procedu-
ral rights of suspects or accused persons, this Recommendation

@ should strengthen the trust of Member States in criminal justice @
systems of other Member States and can thus help improve the mu-
tual recognition of decisions in criminal matters.

(3) The Stockholm Programme' put a strong focus on the strengthe-
ning of the rights of individuals in criminal proceedings. In its point
2.4, the European Council invited the Commission to put forward
proposals setting out a step by step approach? to strengthening
the rights of suspects or accused persons.

(4) Three measures have been adopted to date, namely Directive
2010/64/EU of the European Parliament and of the Council®, Direc-
tive 2012/13/EU of the European Parliament and of the Council*and
Directive 2013/48/EU of the European Parliament and of the Coun-
cil®.

(5) References in this Recommendation to suspects or accused per-
sons who are deprived of liberty should be understood to refer to
any situation where, in the course of criminal proceedings, suspects
or accused persons are deprived of liberty within the meaning of
Article 5(1)(c) of the ECHR, as interpreted by the case-law of the
European Court of Human Rights.
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(6) It is essential that the vulnerability of a person suspected or accu-

sed in criminal proceedings is promptly identified and recognised.
For that purpose, an initial assessment should be carried out by
police officers, law enforcement or judicial authorities. The compe-
tent authorities should also be able to ask an independent expert
to examine the degree of vulnerability, the needs of the vulnerable
person and the appropriateness of any measures taken or envisa-
ged against the vulnerable person.

(7) Suspects or accused persons or their lawyers should have the right

-

—

to challenge, in accordance with national law, the assessment of
their potential vulnerability in criminal proceedings, in particular if
this would significantly impede or restrict the exercise of their fun-
damental rights. That right does not entail the obligation for Mem-
ber States to provide for a specific appeal procedure, a separate
mechanism, or a complaint procedure in which such failure or refu-
sal may be challenged.

The term ‘legal representative’ means a person who represents the
interests and oversees the legal affairs of a vulnerable person. An
example is notably a court appointed guardian of a vulnerable per-
son.

The term ‘appropriate adult’ means a relative or a person with a so-
cial relationship with the vulnerable person who is likely to interact
with the authorities and to enable the vulnerable person to exercise
his or her procedural rights.

OJ C115,4.5.2010, p. 1.

0J C 295,4.12.2009, p. 1.

Directive 2010/64/EU of the European Parliament and of the Council of 20 October
2010 on the right to interpretation and translation in criminal proceedings (OJ L 280,
26.10.2010, p. 1).

Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings (OJ L 142, 1.6.2012, p. 1).

Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and European arrest warrant pro-

ceedings and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities (OJ L 294, 6.11.2013, p. 1).

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 149 @

149

15.05.18 13:30‘ ‘



_ oennEEEEINE ©  EEE.

Dignity at Trial

(10) Vulnerable persons need appropriate assistance and support du-
ring criminal proceedings. For that purpose, the legal representa-
tive of a vulnerable suspect or accused person or an appropriate
adult should be informed as soon as possible of the criminal pro-
ceedings against him, of the nature of the accusation, the proce-
dural rights and the available remedies. The legal representative
or an appropriate adult should be notified as soon as possible of
the deprivation of liberty and be informed about the reasons for
it, unless it is contrary to the person's best interests.

(11) Persons who are recognised as particularly vulnerable are not
able to follow and understand the criminal proceedings. In order
to ensure that their fair trial rights are ensured, they should not be
able to waive their right to a lawyer.

(12) In order to ensure the personal integrity of a vulnerable person
who is deprived of liberty, vulnerable persons should have access
to medical examination assessing their general condition and
compatibility of possible measures taken against them with their
condition.

(13) Vulnerable persons are not always able to understand the content

@ of police interviews to which they are subject. In order to avoid any @
contestation of the content of an interview and thereby undue re-
petition of questioning, these interviews should be audio-visually
recorded.

(14) Subject to the specific circumstances of each case, the state of
vulnerability should not constitute an obstacle for the suspected
or accused person to have access to material evidence held by the
competent authorities with regard to the criminal case in question
in the exercise of their procedural rights and with a view to the
right to effective remedies.

(15) This Recommendation applies to vulnerable persons who are
subject to surrender procedure pursuant to Council Framework
Decision 2002/584/JHA" (European arrest warrant proceedings).
The competent authorities in the executing Member State should

1 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest war-
rant and the surrender procedures between Member States (OJ L 190, 18.7.2002, p. 1).
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apply the specific procedural rights of this Recommendation to
European arrest warrant proceedings.

References in this Recommendation to appropriate measures
to ensure effective access to justice for persons with disabilities
should be understood in light of the objectives defined in the
2006 United Nations Convention on the Rights of Persons with Di-
sabilities and in particular in Article 13 thereof.

In order to ensure that professionals in contact with vulnerable
persons are aware of the specific needs of these persons, they
should receive adequate training.

This Recommendation respects fundamental rights and observes
the principles recognised by the Charter of Fundamental Rights of
the European Union. In particular, this Recommendation seeks to
promote the right to liberty, the right to a fair trial and the rights of
defence.

Member States should inform the Commission on the follow up on
this Recommendation within [36 months] of its notification. Based
on this information, the Commission should monitor and assess the
measures taken by Member States,

RECOMMENDS:

SECTION 1
SUBJECT-MATTER AND SCOPE

This Recommendation calls upon Member States to strengthen
certain procedural rights of vulnerable suspects or accused per-
sons in criminal proceedings and of vulnerable persons who are
subject to European arrest warrant proceedings.

The specific procedural rights of vulnerable persons should apply
from the time they are suspected of having committed an offence.
Such rights should apply until the conclusion of the proceedings.
Vulnerable persons should be associated in accordance with their
best interests to the exercise of procedural rights taking into ac-
count their ability to understand and effectively participate in the
proceedings.
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SECTION 2
IDENTIFICATION OF VULNERABLE PERSONS

4. Vulnerable persons should be promptly identified and recog-
nised as such. Member States should ensure that all competent
authorities may have recourse to a medical examination by an in-
dependent expert to identify vulnerable persons, and to determi-
ne the degree of their vulnerability and their specific needs. This
expert may give a reasoned opinion on the appropriateness of the
measures taken or envisaged against the vulnerable person.

SECTION 3
RIGHTS OF VULNERABLE PERSONS

Non-discrimination

5.  Vulnerable persons should not be subject to any discrimination
under national law in the exercise of the procedural rights referred
to in this Recommendation.

6. The procedural rights granted to vulnerable persons should be

@ respected throughout the criminal proceedings taking into ac- @

count the nature and degree of their vulnerability.
Presumption of vulnerability

7.  Member States should foresee a presumption of vulnerability in
particular for persons with serious psychological, intellectual,
physical or sensory impairments, or mental illness or cognitive di-
sorders, hindering them to understand and effectively participate
in the proceedings.
Right to information

8. Persons with disabilities should receive upon request information
concerning their procedural rights in a format accessible to them.

9. Vulnerable persons and, if necessary, their legal representative or
an appropriate adult should be informed of the specific procedu-
ral rights referred to in this Recommendation, in particular those
relating to the right to information, the right to medical assistance,
the right to a lawyer, the respect of privacy and, where appropria-
te, the rights related to pre-trial detention.

10. The legal representative or an appropriate adult who is nomina-
ted by the vulnerable person or by the competent authorities to
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assist that person should be present at the police station and du-
ring court hearings.

Right of access to a lawyer

If a vulnerable person is unable to understand and follow the pro-
ceedings, the right to access to a lawyer in accordance with Direc-
tive 2013/48/EU should not be waived.

Right to medical assistance

Vulnerable persons should have access to systematic and regular
medical assistance throughout criminal proceedings if they are
deprived of liberty.

Recording of questioning

Any questioning of vulnerable persons during the pre-trial inves-
tigation phase should be audio-visually recorded.

Deprivation of liberty

Member States should take all steps to ensure that deprivation of
liberty of vulnerable persons before their conviction is a measure
of last resort, proportionate and taking place under conditions
suited to the needs of the vulnerable person. Appropriate measu-
res should be taken to ensure that vulnerable persons have access
to reasonable accommodations taking into account their particu-
lar needs when they are deprived of liberty.

Privacy

Competent authorities should take appropriate measures to pro-
tect the privacy, personal integrity and personal data of vulnera-
ble persons, including medical data, throughout the criminal pro-
ceedings.

European arrest warrant proceedings

The executing Member State should ensure that a vulnerable per-
son who is subject to European arrest warrant proceedings has
the specific procedural rights referred to in this Recommendation
upon arrest.

Training

Police officers, law enforcement and judicial authorities compe-
tent in criminal proceedings conducted against vulnerable per-
sons should receive specific training.
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SECTION 4
MONITORING

18. Member States should inform the Commission on the measures
taken to give effect to this Recommendation, by [36 months after
notification].

SECTION 5
FINAL PROVISIONS

19. This Recommendation is addressed to the Member States.
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ANNEX V:
OVERVIEW ON EMPIRICAL DATA
Overview of interviews conducted for this research
Expert Interviews
Austria Interview number Representative of Date
Interview 1 judiciary 25.10.2016
Interview 2 lawyer 09.11.2016
Interview 3 prosecutor 29.11.2016
Interview 4 NGO 14.12.2016
Interview 5 police 21.02.2017
Beneficiary Interviews
Austria Interviewee number Date
@ Beneficiary 1 06.12.2016 @
Beneficiary 2 12.12.2016
Beneficiary 3 14.12.2016
Beneficiary 4 20.12.2016
Beneficiary 5 12.01.2017
Beneficiary 6 30.01.2017
Beneficiary 7 30.01.2017
Beneficiary 8 30.01.2017
Beneficiary 9 30.01.2017
Beneficiary 10 30.01.2017
Beneficiary 11 24.02.2017
Beneficiary 12 24.02.2017
Beneficiary 13 17.03.2017
Beneficiary 14 16.05.2017
Beneficiary 15 01.08.2017
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Expert Consulting

Austria Interview number Representative of Date
Interview 1 NGO 15.07.2016
Interview 2 NGO 20.07.2016
Interview 3 NGO 13.10.2016
Interview 4 legal expert 28.10.2016
Interview 5 legal expert 07.11.2016
Interview 6 NGO 08.11.2016
Interview 7 legal expert 18.11.2016
Interview 8 legal experts 10.01.2017
Interview 9 detention facility manager 30.01.2017
Interview 10 prosecutor 28.02.2017

Expert Interviews

Bulgaria Interview number Representative of Date
@ Interview 1 judiciary 11.12.2016 @
Interview 2 lawyer 15.12.2016
Interview 3 psychiatrist 19.01.2017
Interview 4 psychologist 05.03.2017

Beneficiary Interviews

Bulgaria Interviewee number Date
Beneficiary 1 23.11.2016
Beneficiary 2 28.11.2016
Beneficiary 3 23.11.2016
Beneficiary 4 23.11.2016
Beneficiary 5 04.11.2016
Beneficiary 6 29.11.2016
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Bulgaria

Expert Interviews

Czech Republic
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Interviewee number
Beneficiary 7
Beneficiary 8
Beneficiary 9
Beneficiary 10
Beneficiary 11
Beneficiary 12
Beneficiary 13
Beneficiary 14
Beneficiary 15

Beneficiary 16

Interview number

Interview 1 prison psychologist
Interview 2 judge n. 1

Interview 3 public prosecutor n. 3
Interview 4 psychiatrist
Interview 5 public prosecutorn. 1
Interview 6 police officer 1a
Interview 7 police officer 1b
Interview 8 police officer 1c
Interview 9 public prosecutor n. 2
Interview 10 police psychologist
Interview 11 police officer 2
Interview 12 judge n. 2

Interview 13 NGO n. 1

Representative of
health care
judiciary

public prosecutor
health care
public prosecutor
police

police

police

public prosecutor
police

police

judiciary

NGO

Date

04.11.2016
04.11.2016
28.11.2016
15.11.2016
15.11.2016
07.11.2016
07.11.2016
24.11.2016
07.11.2016

24.11.2016

Date

10.12.2016
12.12.2016
15.12.2016
20.12.2016
05.01.2017
09.01.2017
09.01.2017
09.01.2017
09.01.2017
12.01.2017
18.01.2017
04.01.2017

22.12.2016

ANNEX
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Beneficiary Interviews

Czech Republic Interviewee number Date
Beneficiary 1 20.12.2016
Beneficiary 2 25.01.2017
Beneficiary 3 25.01.2017

Expert Interviews

Lithuania Interview number  Representative of Date
Interview 1 scientist, lawyer 05.01.2017
Interview 2 NGO activist, lawyer 10.01.2017

Interview 3 coord natorand headiofithe 11.01.2017
pre-trial investigation

Interview 4 prosecutor 11.01.2017

Interview 5 criminal investigator 16.01.2017

Beneficiary Interviews

@ Lithuania Interviewee number Date @

Beneficiary 1 16.12.2016
Beneficiary 2 16.12.2016
Beneficiary 3 19.12.2016
Beneficiary 4 19.12.2016
Beneficiary 5 21.12.2016
Beneficiary 6 22.12.2016
Beneficiary 7 02.01.2017
Beneficiary 8 04.01.2017
Beneficiary 9 09.01.2017
Beneficiary 10 10.01.2017
Beneficiary 11 12.01.2017
Beneficiary 12 16.01.2017
Beneficiary 13 17.01.2017
Beneficiary 14 18.01.2017
Beneficiary 15 18.01.2017
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Slovenia

Beneficiary Interviews

Slovenia
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Interview number
Interview 1
Interview 2
Interview 3
Interview 4

Interview 5

Interviewee number
Beneficiary 1
Beneficiary 2
Beneficiary 3
Beneficiary 4
Beneficiary 5
Beneficiary 6
Beneficiary 7
Beneficiary 8
Beneficiary 9
Beneficiary 10
Beneficiary 11
Beneficiary 12

Beneficiary 13

Representative of
judiciary

lawyer

police

public prosecutor

psychiatrist/court expert

Date

20.3.2017
20.3.2017
31.3.2017
11.4.2017

13.4.2017

Date

19.01.2017
19.01.2017
19.01.2017
24.01.2017
24.01.2017
26.01.2017
26.01.2017
31.01.2017
07.02.2017
07.02.2017
07.02.2017
07.02.2017
05.05.2017
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30 AT_Expert consultation 9.
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ral Ministry of Internal Affairs, http://www.polizei.gv.at/lpd_docs/940.pdf, (accessed 2
March 2017), in particular p. 13, 41; AT_expertinterview_5.

32 SL_expertinterview 2.

33 AT_expert consultation_10; SL, key Findings, p. 7.
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124 AT, beneficiary interview 5.
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tive Prosecution of lll-Treatment by Official Persons, 2017.available in English at: http://

@ www.bghelsinki.org/media/uploads/2016police_en.pdf. @

138 SL mentioned the procedural rights feed-backing to the draft comparative report.
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141 E.g. LT, CPC, Art. 48,209. CZRep, CPC, Art. 36.
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143 CzRep, Art4 and 32 of the Regulation of the Ministry of Interior on the Detention Proce-
dure Code.

144 BG, Key Findings, p.10.
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lities, (2010-2011), p. 20, available in English at: http://www.osi.bg/cyeds/downloads/
Grajd_nabljudenie_policia_ENG.pdf, (accessed 18.03.2018).

146 BG, Key Findings, p 12.

147 Ibid.

148 LT, Order of the General Prosecutor of Lithuanian Republic 2014 m. December 29, No.
1-288, Appendix to the Protocol explaining rights to the suspect. The rights to receive
emergency medical care which should be provided by the temporary detention or arrest
body according to the laws regulating their activities.

149 ExpertInterview 1,3.

150 SL, Police Tasks and Powers Act 2013, Article 68/1.

151 SL, Police Tasks and Powers Act 2013, Article 68/2.

152 BG, Key Findings, p.19.

153 LT, Key Findings p. 11
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Code.

155 SL, Rules on police powers 2014, Article 35.

156 SL, Key Findings, p.19.

157 SL, Rules on police powers 2014.

158 AT, Key Findings, p.7.

159 AT, Key Findings, p. 7.

160 AT, CPC, Art. 75 of Act no. 141/1961 Col.

161 AT, Police Act, Art. 32(1) of the Act no. 273/2008 Col.

162 BG, Key Findings, p.4.

163 AT, expertinterview 5.

164 AT, key findings, p.12.

165 AT, beneficiary interview 1-14.

166 BG, CPC(29.04.2006), Art. 238 - Art. 241.

167 BG, Instruction 81213-78 of 24 January 2015 on the Order for Executing Arrests, and
the Accommodation Requirements, Rules and Procedures at Detention Facilities of the
Ministry of Interior, Art. 75, para. 1, item 4.

168 BG beneficiary interviews 6, 12.

169 CzRep, Police Act Art. 62(1) of the Act no. 273/2008 Col.

170 CzRep, Key Findings, p. 9.

171 LT, CPC, Art. 188, 189.

172 LT, Interviews with Experts1-5.

173 LT, Beneficiary Interviews 1-15.

174 SL, CPA, 1994 and subsequent modifications, Article 148/6 and 148a/2.

@ 175 SL, expertinterview 3. @

176 SL beneficiary interview 5, 11.

177 BG, beneficiary interview 3, 6, 14.

178 BG beneficiary interview 6.

179 SL beneficiary interview 10.

180 SL beneficiary interviews 2,5,6.
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182 LT, Art. 9 of the Law on Patients” Rights and Compensation; Law on Legal Protection of
Personal Data, 1996, No. 63-1479.

183 LT, The confidentiality of medical documentation is regulated by act no. 372/2011 col;
para. 51 art. 2 lettera. d provides for an exemption from confidentiality for information
that is provided to police/courts in criminal proceedings.

184 SL, expertinterview 3.

185 SL, expertinterview 4.

186 AT, expertinterview 5.

187 SL, Police Tasks and Powers Act 2013.

188 BG, Protection of Personal Data Act, Art.5, para.1, item 3 in connection with Art.5, para.2,
item 3.

189 BG, Key Findings, p. 10.

190 SL, e.g, expertinterview 4.

191 CzRep, interwiev with public prosecutor 2.
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193 CzRep, CPC, Art. 173 para 1, 2.

194 BG, Key Findings, p.12.

195 SL, State Prosecutor Act 2011, Article 184/1.

196 SL, expertinterview 4.

197 SL, expertinterview 1.

198 SL, expertinterview 1.

199 SL, expertinterview 4.

200 BG, Key Findings, p.8. Cz Rep, CPC Art. 33 para 1., SL, expertinterview 1.

201 AT, SC 9.4.2002, 11 Os 181/01.

202 AT, SC 9.4.2002, 11 Os 181/01.

203 AT, Roundtable, (15. 12.2017).

204 CZRep., information provided during elaboration of comparative report.
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temporarily, until the issue of a new representative by law is resolved, a representative or
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206 BG, Key Findings, p.14.

207 AT, CPC, Art. 61 (1) and 3.

208 AT, CPC, Art. 61 (3).

209 AT, CPC, Art. 61m (1) Z.2, Art. 429 (2) Z.1, Art. 436.

210 CzRep, CPC, Art 36, para 2; Art 36b, para 1.

211 CzRep, CPC, Art 165, para 2.

212 CzRep, expertinterview 13.

@ 213 CzRep, expertintervie 5. @

214 BG, CPC (29.04.2006), Art. 63, para.1. The experts claim that this legal scenario is rarely
enforced in practice and mostly in those cases when it is imperative that the accused
person’s mental state be evaluated and he/she refuses to cooperate with the assessment
and determination of his/her psychiatric state.

215 BG, CPC, Art.94, para.1, item 2.

216 BG, Key findings p. 13.

217 BG, Key Findings, p. 10.

218 LT, CPC, art. 51.

219 LT, Interviews with beneficiaries.

220 SL, expertinterview 4.

221 SL, Key findings, p.15.

222 SL, Statement by a lawyer at the National Roundtable.

223 SL, interview beneficiary 6.

224 This section only compromises criminal proceedings but do not refer to civil law procee-
dings, see in detail Introduction.

225 BG, Key Findings, p.16.

226 AT, Key Findings p. 38.

227 AT, key findings p. 39.

228 BG, CPC, (29.04.2006), Art. 63, para.l.

229 The experts claim that this legal scenario is rarely enforced in practice and mostly in
those cases when it is imperative that the accused person’s mental state be evaluated
and he/she refuses to cooperate with the assessment and determination of his/her psy-
chiatric state.
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231 BG, Key Findings, p 15.
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234 SL, expertinterview 1.
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zug_broschuere_2016_download.pdf.

237 AT, National Roundtable (15.12.2016).

238 AT, Key Findings, p. 15.
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240 AT, beneficiary Interview 5.

241 AT, beneficiary interview 3.

242 BG, Key Findings, p. 14.

243 BG, Bulgarian Helsinki Committee, Human Rights in Bulgaria, 2016, p. 99, available in
Bulgarian at: http://www.bghelsinki.org/media/uploads/annual_reports/annual_bhc_
report_2016_issn-2367-6930_bg.pdf.

244 BG, Medical assistance in prisons is separated by the general national medical assistance
of the population in terms of administration, reporting, prevention, material conditions
and controlling mechanisms, Bulgarian Helsinki Committee, Human Rights in Bulgaria,
2016, p. 92, available in Bulgarian at: http://www.bghelsinki.org/media/uploads/annu-
al_reports/annual_bhc_report_2016_issn-2367-6930_bg.pdf.

245 BG, beneficiary interview 12.
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248 LT, Central prison hospital, http://www.kaldep.It/It/lavl/veikla_53%/istorija_540.html.

249 LT, beneficiary interview 2.

250 LT, beneficiary interview 4.

251 LT, beneficiary interview. 11..

252 LT, beneficiary interview. 1.

253 SL, Rules on the implementation of remand, article 31/1.

254 SL, Ibid, article 32/1.

255 SL, Ibid, article 33/1.

256 SL, CPA 1994 and subsequent modifications, article 209/1.

257 SL, Rules on the implementation of remand, article 23/1.

258 SL, Human Rights Ombudsman of the Republic of Slovenia, Annual report for 2015, Ljubl-
jana, 2016, p.76.

259 Statement by a psychologist at the National Roundtable.

260 SL, beneficiary interview 11.

261 CzRep, CPC, art. 55b(8) of the Act no. 141/1961 Col.

262 AT, CPC, art. 172 Abs.1 and 3.

263 BG, CPC(29.04.20006), art. 238 - art. 241.

264 BG, CPC, art.237.

265 BG, CPC, art.311, para.3.

266 BG, CPC, art. 179.
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268 SL, expertinterview 1.

269 AT, Key Findings, p. 16.

270 CzRep, art. 8 para 10 of the Act on the Evidence of Inhabitants.

271 LT, Central register, http://www.registrucentras.lt/neveiksn_asm/.

272 SL, CPA 1994 and subsequent modifications, article 143/1.

273 SL, expertinterview 1.

274 SL, CPC, art. 2(10) of the Act no. 141/1961 Col. Ibid, art. 200.

275 AT, CPC, Par. 245 (24).

276 BG, Key Findings p. 17.
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278 AT, CPC, art. 61 (1)Z.2.

279 AT, CPC, art. 61 (1) Z.2.

280 AT, CPC, art. 61(2)Z.2.

281 AT, National Roundtable (15 Dec. 2016).

282 AT, beneficiary interview 9.
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284 CzRep, CPC, art. 36 para 2.

285 CzRep, Key findings, p.10.

286 SL, beneficiary interview 5.
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292 AT, CPC art. 429 (5).
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295 CzRep., CPC, art. 73d para 3.
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298 SL, CPC, art492.
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311 These rights comprise that he/she is not obliged to give any statement or answer ques-
tions and that, if he or she intends to plead his/her case, he/she is not obliged to incrimi-

169

‘ ‘ Ibi_bim_impair_handbook_RZ.indd 169 @ 15.05.18 13:30‘ ‘



BN ] ¢ [

Dignity at Trial
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have a lawyer of his choosing present at his/her interrogation, and that whatever he/she
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count. The proceeding will continue.

313 SL, CPA Art. 37171.
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treatment of prisoners (January 2018). Revised UN Standard Minimum Rules for the Treat-
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